^SOGIATIO^ 


This  Book 
Does  Not 

CIRCULATE 


Digitized  by  the  Internet  Archive 

in  2011  with  funding  from 

CARLI:  Consortium  of  Academic  and  Research  Libraries  in  Illinois 


http://www.archive.org/details/illinoisappellat29illi 


^SOGIATIO^ 


.2 


£, 


y 


if  66  72 
MARY  KETT, 


Appellee, 


THE  RETIREMENT   BOARD   OF  THE 
FIREMEN'S  ANNUITY  AND   BENEFIT 
FUND   OF   CHICAGO, 

Appellant. 


'1 


APPEAL  FROM  CIRCUIT 
COURT,  COOK  COUNTY. 


MR.  JUSTICE  ROBSON  DELIVERED  THE  OPINION  OF  THE 
COURT . 

This  is  an  appeal  by  defendant  from  an  order  of  the 
trial  court  quashing  its  return  to  a  common- law  writ  of 
certiorari. 

Plaintiff,  Mary  Kett,  filed  her  petition  for 
certiorari  to  review  a  decision  of  the  defendant  denying 
her  further  application  for  a  widow's  compensation  annuity, 
under  Section  33  of  the  Firemen's  Annuity  and  Benefit  Act, 
111.  Rev.  Stat.  1953,  ch.  2hf   par.  9^.33,  in  addition  to 
her  application  for  a  widow's  age  and  service  annuity  under 
the  Act  which  defendant  Retirement  Board  allowed.  Section 
33  of  the  Act  provides  a  compensation  annuity  "for  the  widow 
of  any  fireman  whose  death  shall  result  from  the  performance 
of  an  act  or  acts  of  duty...."   Section  12  of  the  Act,  111. 
Rev.  Stat.  1953,  par.  9Mf.l2,  defines  "Act  of  duty"  as 
"Any  act  imposed  on  a  fireman  by  the  ordinances  of  such 
city,  or  by  the  rules  or  regulations  of  the  fire  department 
thereof,  or  any  act  performed  by  a  fireman  while  on  duty, 
having  for  its  direct  purpose,  the  saving  of  the  life  or 
property  of  another  person."  Plaintiff  did  not  file  a 
brief  and  argument  in  this  court. 

There  is  no  question  but  what  the  Firemen's  Annuity 
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and  Benefit  Fund  of  Chicago  is  a  pension  fund.  Dodge  v. 
Board  of  Education,  36*+  111.  5^7,  556.     Dodge  v.  Board  of 
Education ,  302  U.  S.  7h,   81,  The  Retirement  Board  is  a 
board  of  trustees  of  a  pension  fund  and  as  such  is  a 
quasi- judicial  body  (Eddy  v.  The  People,.  218  111.  611) 
with  power  to  hear  testimony  and  determine  whether  or  not 
the  plaintiff  was  entitled  to  additional  compensation  because 
her  husband's  death  had  resulted  from  the  performance  of  an 
act  as  a  fireman  while  on  duty  for  the  purpose  of  saving  the 
life  or  property  of  another  person.  The  law  is  well  settled 
in  this  State  that  in  common- law  certiorari  proceedings  to 
review  the  order  of  the  Retirement  Board  denying  plaintiff's 
application  for  compensation  annuity,  the  reviewing  court 
has  only  the  pov/er  to  search  the  record  for  the  purpose  of 
ascertaining  whether  the  Retirement  Board  had  (1)  jurisdic- 
tion; (2)  exceeded  its  jurisdiction;  (3)  proceeded  according 
to  law;  and  (h)   acted  on  evidence  that  fairly  tended  to 
support  its  decision.  Byrne s_  v_, L  Retirement. _Bpard4.  339  111. 
App.  55 »  and  cases  therein  cited.   On  this  appeal  we  are 
only  required  to  determine  whether  there  was  anything  in  the 
record  which  fairly  tended  to  sustain  the  findings  of  the 
defendant . 

The  record  discloses  that  plaintiff's  decedent, 
Edmond  J.  Kett,  was  a  lieutenant  in  the  Fire  Department 
of  the  City  of  Chicago  and  was  assigned  to  Engine  Company 
11  at  19  East  Ohio  street.  On  May  6,  19^9,  he  was  living 
at  the  fire  station  because  plaintiff  was  ill  and  in  the 
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hospital.   On  this  date  he  fell  down  the  stairs  leading 

from  the  upper  floor  of  the  engine  house .  He  was  found 
lying  on  the  apparatus  or  ground  floor,  bleeding  from 
the  nose,  mouth  and  ears.  He  died  on  May  l*f,  19*+9j  as 
a  result  of  the  injuries  sustained.  There  is  a  conflict 
in  the  evidence  as  to  whether  Lieutenant  Kett  was  on  duty 
at  the  time  he  fell  down  the  stairs  leading  from  the 
upstairs  lavatory  to  the  apparatus  floor. 

The  record  reveals  that  on  the  day  in  question, 
as  shown  by  the  roll  call,  Lieutenant  Kett  was  not  on 
duty.   Instead,  Captain  Strom  was.  The  conflict  arises 
because  the  record  discloses  that  Lieutenant  Kett  fell 
down  the  stairs  at  approximately  2:25  p.m.  and  the  fire 
house  journal  reads:   "2:00  p.m.  Lt.  Kett  relieved 
Capt.  Strom — Changing  shifts."   "2:30  p.m.  Capt .  Strom 
returned  to  duty."  These  entries  were  made  at  Captain 
Strom's  direction  after  the  accident.  Captain  Strom 
admitted  that  Lieutenant  Kett  had  not  signed  in,  but 
stated  that  he  had  reported  for  duty  and  was  on  duty  at 
the  time.  Captain  Strom  admitted  that  it  was  customary 
to  make  a  notation  in  the  journal  at  the  time  the  change 
in  shifts  occurred.  This  was  not  done.  Further, 
Captain  Strom  stated  that  he  worked  continuously  from 
8:00  a.m.  on  May  5  to  6:30  p.m.  on  the  6th;  that  he  was 
"on  duty  from  8:00  a.m.  of  the  5th  to  7:00  o'clock  p.m. 
of  the  6th — that  was  my  regular  assignment  for  duty." 
All  of  the  others  testifying,  members  of  the  engine 
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company,  either  did  not  know  whether  Lieutenant  Kett  was 
on  duty  after  2:00  p.m.  on  the  6th,  or  were  uncertain.  In 
this  view  of  the  "ecord,  raising  a  question  of  the  credi- 
bility of  the  witnesses,  this  court  cannot  say  that  the 
Board's  finding  that  Lieutenant  Kett  was  not  on  duty  at 
the  time  of  the  occurrence  is  without  foundation. 

If  we  were  to  concede  that  the  trial  court  was 
justified  in  finding  that  Lieutenant  Kett  at  the  time  of 
the  occurrence  was  on  duty,  we  would  still  be  unable  to 
conclude  that  there  is  evidence  in  the  record  to  sustain 
a  decision  opposed  to  that  reached  by  the  Board. 

Lieutenant  Kett  was  called  by  one  of  the  firemen 
to  answer  a  telephone  call,  on  the  "back  'phone"  in  the 
upstairs  lavatory.  The  telephone  referred  to  was  unlisted 
and  private,  provided  by  the  firemen  for  their  own  conven- 
ience and  at  their  private  expense.  The  only  other  means 
of  communication  in  the  fire  house  were  the  telegraph 
sounder  or  "the  joker";  the  "joker 'phone,"  relaying  "still" 
alarms  and  other  pertinent  information  to  the  fire  house 5 
the  marshal  line,  communicating  with  City  Hall;  and  the 
"one-armed  'phone,"  so-called  because  it  received  incoming 
calls  and  was  used  only  if  the  other  means  of  communication 
failed.  None  of  these  means  of  communication  except  the 
"back"  telephone  were  to  be  used  for  personal  calls  by  the 
members  of  the  engine  house  company.  The  voice  calling 
on  the  private  telephone  and  requesting  Lieutenant  Kett 
was  that  of  a  woman.  She  apparently  hung  up  when  no  one 
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responded  to  the  call,  because  of  the  turmoil,  confusion 

and  activity  following  Lieutenant  Rett's  fall  as  he  was 

walking  downstairs  to  take  the  call.  The  voice  was  later 

identified  as  that  of  a  Mrs.  McGrath,  Lieutenant  Rett's 

sister. 

There  is  no  evidence  in  the  record  to  sustain  a 
finding  that  Lieutenant  Rett  was  injured  while  performing 
an  act  imposed  on  a  fireman  by  the  ordinances  of  the  City 
of  Chicago,  or  "by  the  rules  or  regulations  of  the  fire 
department  thereof,"  or  an  act  while  on  duty  "having  for 
its  direct  purpose,  the  saving  of  the  life  or  property  of 
another  person"  as  provided  by  the  statute. 

As  we  have  stated,  this  is  a  common- law  writ  of 
certiorari  proceedings.  The  trial  court  had  no  power  to 
weigh  the  evidence.   It  could  only  examine  the  record  for 
the  purpose  of  ascertaining  whether  or  not  it  fairly 
tended  to  sustain  the  action  of  the  Retirement  Board. 
Byrnes  y .  Retirement  BoardT  supra ;  Carroll  v.  Houston^ 
3^1  111.  531;  HopMn.s.,y_it_Aiae_s^  3^  HI.  527.  The  record 
amply  sustains  the  action  of  the  defendant  in  denying 
plaintiff's  application. 

It  was  therefore  error  for  the  trial  court  to  enter 

an  order  quashing  the  record  of  proceedings  before  the 

defendant  Retirement  Board.  The  order  of  the  trial  court 

is  reversed. 

Order  reversed. 

McCormick,  P.  J.,  and  Schwartz,  J.,  concur. 
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CARL  F.   WILSON, 


Appellant, 


WILLIAM  G.  MILOTA,  Bailiff, 
and   LaSALLE  NATIONAL  BANK, 
as  Trustee  under  Trust 
No.  7286, 

Appellees. 


APPEAL  FROM  MUNICIPAL 
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MR.  JUSTICE  SCHWARTZ  DELIVERED  THE  OPINION  OF  THE 
COURT. 

Plaintiff  appeals  from  a  judgment  entered  against 
laJLm  on  a  trial  of  right  of  property.  The  case  was  heard 
by  the  court  without  a  jury.  The  dispute  is  between  the 
plaintiff  Wilson,  as  the  purchaser  of  certain  personal 
property  from  one  Foster,  and  the  defendant,  LaSalle 
National  Bank  as  Trustee,  a  creditor  who  levied  upon  the 
goods  while  they  were  still  in  the  possession  of  Foster. 

On  November  13,  1951+j  Wilson  and  Foster  entered  into 
an  agreement  whereby  Wilson  purchased  certain  property  from 
Foster,  including  the  goods  levied  on,  for  $1875.  A  bill 
of  sale  to  Wilson  was  executed  by  Foster.   It  also  contained 
an  agreement  to  the  effect  that  Foster  had  printing  in 
process  in  Wilson's  shop,  that  the  purchase  price  was  to  be 
paid  by  Wilson  by  his  doing  that  printing  job  and  certain 
other  printing  work,  all  of  which  jobs,  It  was  said,  would 
total  the  amount  of  cash  for  which  the  equipment  was  sold. 
Wilson  was  given  120  days  in  which  to  complete  the  work. 
He  then  undertook  to  give  Foster  a  judgment  note  for  $1875 
which,  it  was  said,  was  "to  insure  the  faithful  performance 
of  work  being  done  by  the  Buyer  for  the  Seller,  and  that  said 
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Note  fcr  $1075  shall  be  for  one  hundred  and  twenty  (120)  days 
only."   The  note  dated  November  13,  1951+j  was  executed  by 
Wilson  payable  120  days  after  date.  This  same  promissory  note 
was  marked  "Paid  in  full,  B.  Lee  Foster,  11/13/51*"  (the  same 
day  as  the  sale).  The  date  appears  to  be  "11/13"  but  could  be 
"11/18."   The  only  explanation  offered  for  cancellation  of  the 
note  is  that  Wilson  substantially  completed  all  the  printing 
work  Foster  had  with  him  on  November  13,  195^>  that  the  work 
"was  completed  in  full  a  few  days  thereafter."  Plaintiff  testi- 
fied that  although  he  had  120  days  in  which  to  do  the  work,  he 
did  in  excess  of  $2000  worth  of  work  between  Saturday,  November 
13,  and  Monday,  November  15,  195^,  and  that,  he  says,  is  why 
the  note  was  marked  paid . 

Prior  to  November  13,  195*+,  Goes  Lithographing  Company 
had  an  execution  issued  on  a  judgment  which  it  had  obtained 
against  Foster  and  levied  on  the  same  goods  as  are  here  in- 
volved. The  LaSalle  National  Bank  made  its  levy  on  the  goods 
on  November  26,  195^.  It  is  conceded  that  the  lien  of  Goes 
Lithographing  Company  was  superior  and  the  satisfaction  of 
that  lien  left  only  $3.70,  which  is  the  real  amount  in  issue 
in  the  matter  now  before  us. 

Foster  testified  that  at  the  time  of  the  sale  he  had 
executed  a  vendor's  affidavit  in  which  he  stated  that  he  had 
no  creditors.  He  admitted  that  the  affidavit  was  false.   It 
is  not  shown  that  Wilson  had  any  knowledge  of  the  falsity  of 
the  affidavit  and  as  to  him  this  would  constitute  a  compliance 
with  the  Bulk  Sales  Acta  However,  that  would  still  leave  the 
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question  of  whether  the  sale  was  "bona  fide.  The  trial  court 
found  that  It  was  not,  and  his  finding  in  that  respect  should 
be  sustained  unless  it  is  against  the  manifest  weight  of  the 
evidence.  Hadley  v.  White,  367  111.  *+06,  11  N.E.  2d  813; 
Mannen  v.  Norris,  338  111.  332,  170  N.E.  273;  Morrison  v. 
Beers,  327  111.  139,  158  N.E.  2d  371.   It  was  proper  for 
the  trial  court  to  take  into  account  the  fact  that  Foster 
had  retained  possession  of  the  goods  levied  on  and  had  such 
possession  13  days  after  he  had  given  Wilson  a  bill  of  sale. 
This,  together  with  the  other  facts,  such  as  the  giving  of 
the  note,  its  being  marked  "paid  in  full"  on  the  same  day 
as  given,  the  allowance  of  120  days  for  Wilson  to  perform  the 
printing  job,  the  assertion  that  the  work  was  completed  within 
two  days,  and  other  facts  and  circumstances  In  the  case  amply 
support  the  finding  and  judgment  of  the  court. 

Judgment  affirmed, 

McCormick,  P.  J.,  and  Robson,  J.,  concur. 
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Abstract 


STATE  OF  ILLINOIS 
APPELLATE  COURT 
[IRD  DIG  'RIOT. 

February  Term,  A.  D.  1956 


■  ■ 


General   No.    IOO3I4. 


-1  enda  No.  17 


Kaywin  Kennedy,  executor  of  the  Last  Will 

and  Testament  of  Sara  M.  Hart,  Deceased,  et  al. 

Plaintiffs, 


vs 


Susan  Tate  et  al., 


# 


Defendants . 

- 


Corn  Belt  Bank  of  Bloomington,  a  corporation, 
and  Robert  Allen  Hart, 

Defendants- Appellees, 


Esther  Jo  Hawks  Stephenson,  Kothryn 
Bernice  Kennedy  La3onts,  Martha  Jsan 
Kennedy  Swenson  and  Susan  Tate, 

Defendants- Appellants . 
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Appeal  from 

C i r en. i t  C ou r t  of 

McLean  Sounty 


CARROLL,  J. 

The  Last  Will  and  Testament  of  Sara  M.  Hart,  a  resident 

of  Bloomington,  McLean  County,  Illinois,  who  died  May  l$t    I9I4J4. 

contained  the  following  clause: 

"I  give  and  bequeath  to  my  nephew  Robert  Allen 
Hart  "5,000.00  of  the  amoiiiit  due  me  on  deferred 
Certificates  of  the  Corn  Belt  Bank  of  Bloomington, 
Illinois,  to  be  his  absolutely.  I  also  give  and 
bequeath  to  the  said  Robert  Allen  Hart,  now 
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b ashler  of  said  Corn  Belt  Bank,  for  and  during 
his  natural  life,  kO   shares  of  stock  in  sold 
Bank,  he  to  have  as  his  own  absolute  property 
all  income  and  profits  of  s  aid  shares  including 
all  dividends,  whether  cash  or  stock  dividends, 
which  may  be  declared  after  ray  death  and  with 
full  power  to  vote  the  shares  hereby  devised  to 
him  during  his  lifetime.   Upon  the  death  of  the 
said  Robert  Allen  Hart,  sal  d  I4.O  shares  shall  30  to 
and  become  the  property  of  Esther  Jo  Hawks, 
Kstherine  Kennedy,  ^artha  Jean  Kennedy  and  Susan 
Tate,  the  latter  being  tne  daughter  of  Ruth  Hart 
Tate,  share  and  share  alike,'1 

At  the  time  of  her  death  she  owned  L|.0  shares  of  the  cq?  ital 
stock  of  the  Corn  Belt  Bank,  a  state  bank  organized  under  the  banking 
laws  of  Illinois.   On  July  3,  Ivhk   her  Will  wee  admitted  to  Probate 
and  Kay win  Kennedy,  plaintiff  herein,  was  appointed  executor  thereof. 

On  June  20,  19Il5»  the  LlO  shares  of  stock  owned  by  decedent 
were  reissued  by  the  Bank  to  Robert  Allen  Hart  for  life  with  remainder 
over  to  Esther  Jo  Hawks  Stephenson,  Kathryn  Kennedy  laBonte,  Martha 
Jean  Kennedy  and  Susan  Tate,  the  four  persons  named  as  remaindermen 
in  the  Will. 

On  December  2,  19t|.9i  the  Board  of  Directors  of  the  Corn 

Belt  Bank  adopted  the  folloT,;in,  resolution: 

"3.S  IT  RESOLVED  by  the  Bo^rd  of  Directors  of 
the  Corn  Belt  Bank,  Bloomington,  Illinois; 

That  it  is  to  the  beet  interests  of  the  ^orn 
Belt  Bank,  Bloomington,  Illinois,  that  the  cap- 
ital stock  of  the  Bank  be  increased  from  "100,000.00, 
consisting  of  1000  shares  of  a  par  value  of   100.00 
per  share,  to  '200,000.00,  consisting  of  2000  shares 
of  a  par  value  of  '100.00  per  share. 

That  the  increa  e  of  said  capital  stock  be  accom- 
plished by  a  transfer  from  the  undivided  profits  ac- 
count to  the  capital  account  and  that  each  share- 
holder be  entitled  to  one  share  of  the  capital  stock 
dividend  for  each  share  held  as  of  February  1,  195>0. 

That  the  officers  and  Directors  be  authorized  and 
empowered  to  take  such  action  as  is  necessary  in  order 

to  accomplish  the  desired  increase." 
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On  January  6,  1950  the  Stockholders  of  paid  B*mk  parsed 

the  followiu   resolution: 

"BE  IT  RESOLVED!   By  the  Stockholders  of  the 
Corn  Belt  Bonk,  Bloomington,  Illinois-.: 

1.  That  it  is  for  the  be^t  interest  of  the  Corn 
Belt  Bank,  Bloomlngton,  Illinois,  to  increase 
the  capital  ptock  of  the  Bank  from  "100,000.00 
consisting  of  1,000  ?h8re?  cf  psr  vnluc  of 
'100.00  per  share,  to  $200,000.00  consisting 

of  2,000  shares  of   a  par  value  of  $100.00  per 
share. 

2.  -^hat  the  Directors  are  authorized,  directed 
and  empowered  to  take  such  action  as  is  nec- 
essary to  accomplish  said  increase  of  the 
capital  stock." 

The  records  of  the  Hank  show  that  on  February  1,  1950,  there 
was  a  credit  balance  of  •*  128,971.1:-?  in  the  undivided  profit  account, 
a  credit  balance  of  ,J>200,000.00  in  the  surplus  account,  :md  a  credit 
balance  of  '100,000.00  In  the  capital  account.  The  Bank  records 
further  show  that  on  February  2,  1950  the  pre  sident  of  the  Bank  made 
two  entries  i'n  the  Bank's  journal,  namely,  a  debit  of  $100,  000.00  to 
profit  and  loss  and  a  credit  of   100,000.00  to  capital  stock. 

Subsequent  to  the  passage  of   the  resolutions  by  the  Direc- 
tors and  the  Stockholders,  the  Auditor  of  Public  Accounts  of  the 
State  of  Illinois  issued  a  certificate  approving,  the  increase  of  the 
capital  stock  of  the  Bank  to  '"'200,000.00.   The  Bank  then  e xchanged 
certificates  with  its  Shareholders  on  the  basis  of  two  shares  of  the 
new  stock  for  each  one  share  held  on  February  1,  1950. 

A  dispute  arose  between  Robert  Allen  Hart  and  the  remainder- 
men named  in  the  Will  as  to  the  ownership  of  the  °j0  shares  Issued  in 
exchange  for  the  .'4.0  shares  owned  by  Testatrix.   Robert  Allen  Hart 
claims  to  be  the  absolute  owner  of  the  L|_0  shares  representing  a 
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stock  dividend  on  the  original  liO  shares  bequeathed  by  the  11th 
clause  of  the  Will  of  the  festratrix,  while  the  remaindermen  con- 
tend that  the  Bank  by  the  resolutions  of  its  ^ir  ctors  and  - tock- 
holdern  did  not  declare  a  stock  dividend  and  that  dart  is  the 
owner  of  a  life  estate  in  the  original  'lG  rhares  only.   '.-■  i;he 
result  of  bhls  dispute,  plaintiff  herein  filed  his  complaint  in 
the  Circuit  Court  of  McLean  County  praying  that  the  Will  of  :  are  M, 
Hart,  deceased  be  c -ns  trued  and  that  the  court  determine  the  rights 
and  interest  of  the  beneficiaries  under  the  11th  clause  thereof  in 
and  to  the  80  shares  of  Hank  stock. 

All  of  the  claimants  to  the  stock  and  the  Bank  were  mad& 
parties  to  the  suit.   Phs  defendant  Bobert  Allan  Hart  filed  a 
counterclaim  preying  a  declaratory  judgment  that  the  hO   shares  of 
a  cck  issued  or  to  be  issued  as  a  stock  dividend  be  declared  his 
abac  lute  property  in  fee  si  -pie  and  that  a  certificate  therefor  oe 
issued  to  him'  by   the  Bank. 

By  its  decree  the  Circuit  Court  dismissed  the  complaint 
and  found  in  favor  of  the  ccuaterelaisiant  on  his?  counterclaim  de- 
claring Robert  Alien  Hart  to  be  the  owner  in  fee  simple  absolute  of 
the  !iC  shares  i raized  as  &   stock  dividend  on  she  shares  owned  by  the 
festatrlx  at  her   deet  ..   -he  decree  further  provided  that  the  Bank 
reissue  the  original  kO   shares  to  Eart  for  life  with  remainder  in  foe 
upon  bis  death  to  the  remainder-men  named  in  the  Will. 

On  this  appeal  the  remaindermen,  whom  we  will  refer  to  ^s 
defendants,  urge  the  court  to  reverse  the  decree  on  the  .-round  that 
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the  action  of  the  Board  of  Director?  as  evidenced  by  its  resolution 
cannot  be  construed  aa  a  declaration  of  a  stock  dividend  for  the 
following  reasons:   (1)  Failure  of  the  record  to  show  th<?t  on 
December  2,    19'j9,  the  undivided  profits  cf  the  Ba  nk  were  sufficient 
to  pay  the  proposed  stock  dividend.   (?)  l»ack  of  authority  in  'he 
Bonrd  of  Directors  under  the  Banking  />ct  to  change  the  capital  stock 
of  the  Bank,   (?)  The  resolutions  of  the  Board  of  Directors  and  the 
Shareholders  war  not  contemporaneous  action.   (!;)  The  resolution  of 
the  Directors  was  no  more  than  a  recommendation  for  consideration 
of  the  Stockholders, 

There  is  no  merit  in  the  first  reason  advanced  because 
failure  of  the  resolution  of  the  directors  to  show  a  sufficient 
undivided  profit  recount  to  cover  the  proposed  stock  dividend  has 
no  bearing  on  the  power  of  the  Directors  to  declare  a  dividend. 
We  find  nothing  in  the  banking  law  requiring  such  showing  in  the 
resolution  and  defendants  cite  no  authority  supporting  their  conten- 
tion.  The  point  urged  by  defendants  as  the  second  reason  is  not  in 
controversy  in  this  case.   Section  12,  Chapter  16^,  Illinois  Revised 
Statutes  19<3>  provides  that  the  Directors  may  submit  a  proposal 
for  the  increase  of  the  capital  stock  to  the  Stockholders  and  such 
proposal  was  submitted  by  the  Directors  to  the  Shareholders  cf  the 
Bank,   The  ?ame  observation  made  with  reference  to  the  first  reason 
applies  to  defendants*  third  reason.   We  know  of  no  statutory  require- 
ment that  the  resolutions  of  the  Directors  and  the  Shareholders  be 
adopted  contemporaneously.   It  is  obvious  that  the  recommendation 
of  a  proposed  increase  in  capital  stock  must  precede  the  action  of 
the  Shareholders  thereon.   The  resolution  of  the  Beard  of  Directors 
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adopted  December  2,  19U9  clearly  provided  for  the  transfer  from 
undivided  profits  of  an  amount  sufficient  to  cover  the  increase 
in  capital  stock  and  for  the  issuing  of  a  slock  dividend  of  one 
share  of  such  capital  stock  to  the  Shareholders  for  each  share 
held  as  of  February  1,  19!?0.   The  fact  that  incorporated  in  such 
resolution  was  a  recommendation  to  the  Shareholders  for  an  in- 
crease in  the  capital  stock  could  In  no  way  be  construed  as  null- 
ifying the  action  of  the  Directors  declaring  a  Stock  dividend. 
The  record  likewise  makes  it  clear  that  the  Boerd  of  Directors 
and  the  Bank's  officials  complied  with  the  directives  contained 
in  the  resolution  of  the  Shareholders. 

The  defendants  failed  to  point  out  any  failure  on  the 
part  of  the  Bank  to  comply  with  the  Statutory  requirements  ne- 
cessary to  accomplish  the  declaration  of  a  stock  dividend  but 
contend  that  the  record  of  the  procedure  followed  is  insuf fid  ent 
in  not  including  therein  c ertain  facts  which  it  is  claimed  are 
essential.   We  know  of  no  prescribed  form  of  resolution,  which 
the  Directors  were  required  to  employ  in  declaring  a  dividend, 
whether  it  be  in  cash  or  stock.   The  same  may  be  said  of  the 
resolution  of  the  Shareholders  authorizing  an  increase  in  the 
capital  stock.   The  omission  in  the  resolutions  of  the  fact  that 
sufficient  undivided  profits  were  available  for  the  proposed 
dividend  or  the  failure  to  recite  therein  the  details  involved  in 
the  bookkeeping  transactions  necessitated  in  the  distribution 
of  the  dividends  are  of  no  consequence.   These  facts  are  all 
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shown  by  the  records  of  the  Sank,   Ihe  accuracy  of  these  records 
has  not  been  challenged  by  any  evidence  produced  by  defendants. 
As  a  matter  of  fact,  the  defendants  failed  to  introduce  any  proof 
substantiating  the  points  mised  on  this  appeal. 

Upon  consideration  of  the  record  in  this  case,  we  are  of 
the  opinion  that  the  Circuit  Court  correctly  concluded  that  the 
3ank*s  action  as  evideneedby  the  resolutions  and  subsequent  com- 
pliance therewith  by  its  officers,  resulted  in  the  declaration  of 
a  stock  dividend  and  that  counterclaimant  is   entitled  to  such 
dividend  under  the  11th  clause  of  "ertatrix'  '..'ill.   Therefore,  the 
decree  of  the  Circuit  Court  is  affirmed. 

Affirmed. 
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General  No.  10049 


o.  24 


John  Km   Hatteberg  ^nd   Gibson  City  Community 
Unit  .chool  District  No.  1  oi  ford,  McLean 
Champaign  Count ies,  Illinois, 


Plaint  i f  fa-    ;  iant  s , 


vs, 


County  Board  of  chool  trustees     ord  County., 
Illinois;  Elliott  Jommanity  Jo  soli  ated  dist- 
rict So.  205;  Board  of  Fducati    ..  .  Slliott 

.  ; unity  Consolidated  oi strict  Ho«  205;  Fisher 
Community  Unit  School  District  tte«  1  of 
Champaign  County,  Illinois;  So&rc  -    due  tion 
of  Fisher  .  .-o  unity  Unit  School  District  Mo.  1 
of  Champaign  County,  Illinois;  Ludlow  Community 
Consolidated  District  Io»  142;  Board  of  Education 
of  Ludlow  Community  C  >nso   i«  ;tec   [strict  Mo.  142; 

»lvis*  ibiey  Coamnnity  Unit  --chool  District  No, 
4  of  Ford  and  Livingstoa  Counties,  Illinois;  Board 
of  Education  of  Melvin-Sibley  Community  Unit 

ooool  District  Mb*  4  of  Ford  and  Livingston 
Counties,  Illinois;  a.;unity  Unit  School 

District  Nl©«  2  of  Cord,      .  ign,  Varodiio. 
Iroquois  Counties,  Illinois;  Board,  si  Education 
Pax ton  Community  unit  School  District  Ho*  2  of 
Ford,  Champaign,  Fernil:  .. .-  and  Iroquois  Count ie 
Illinois;  Lndtd   as  on;  Colder  oriekson;  Lewis 

rovn;  Clifford  Gc^ulre;  Russell  Foster;  George 
*gerj  Mrs.  Sobel  Sfconberg;  Harold  Shrockj 
George  Burton;  Blsser  Seibring;  'aymond  ellarj 
^lice  Froyd  Stine;  .  arren  .  «  'cGartan;  George 
Maddox;  Ralph  arfield;  Floyd  Farmer,  Jr.;  Robert 
'.  olesby;  Ted  Fendrick;  Donald  kelson;  Richard  L.    f 
Creoorson;  Joseph  Toublin;  Foy  Foro.an;  George      f 

■  >nds;  Raleigh  Underwood  and  Charles  lewman,      j 


Circuit 

CO  Li 


unty. 


irt 


Def endant s~Appel lees , 


.,  J. 

This   is  a  suit   for  adminis  Lrative  roviexv  filed  in  the 
oircuit  Court  of  Ford  County,   Illinois,    to   r^viev;  the  decision 
of  the  County  Board  of   .  chool  Trustees  oi    Ford  County 
dividing  a  certain  non-high   school  district  the 

divided  portions  to  adjacent   school  districts.      The  suit  is 
brought  by  John  .  .   i\    ,t  h  srg,    a   resident   oi    the   non-hi 
school  district,    and  the   Gibson  City  Community  Unit     chool 
District   So«    1   of  Ford,      cLean  an  lign   L3ountiei  , 

Illinois,     The  non-high  school  district   involved  consisted 
of  approximately  33F  sections  of  Isnd  in  the  extreme  southern 
pert  of  Ford  County.      £he  area   is  a  rough  rectangle  approximately 
five  Mies   east  and  west,   a;id  approxio.  t   seven  s  north 

and  south.     It   is  bounded  on  the  north  by   the   I  elvin-   i)  ley 
Conuaunlty  Unit  School    District   Mo,   4  of   Ford  ^n.c  Livingston 
Counties;    on  the  east  by  the   Paxton     'oi&nKffiity  Unit  School 
District  Fo.   2  of  Ford,    2        »algn,  Verail:  Iroquois 

Counties j    on  the  south  by  Fisher  Cofflgnyaity   Unit   FcF  istrict 

He*  1  of  Champaign  County,   and  on  the  vest  by  Gibs  n  City 
Community  Fnit  -chool   District  No.   1  of  Ford,   McLean  anc 
Champaign  Counties. 

Under  the  provisions  of   Article   4B  -   25  of  Chapter  122, 
Illinois  Revised  Statutes,    (1953),   it  became  the  duty    F 
the  County  Foard  of  School  Trustees  of   ford   County,    to   annex 
the  said  area  tc  the   district  thai,  the  said  County  Board 
of  School  Trustees  determined  would  best   serve  the  interests 
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of  the  pupils   in  the   area  and  wc  est   serv>:   the  education,! 

welfare  of  the  pupils   in   the  area  and   to  which  the     upils   of 
the  underlying   elementary  school   district   n    r  Lend 

high  school,   -where  possible.      The  lav/  provides  that  a   public 
hearing  be  had,   with  due  notice  and  this  was  done.      After 
holding  the   public  hearing  the  Board  of  School  Trustees 
divided  the  area  by  annexing  seven  and  one-fourth  sections 
on  the  east  to  the  Fasten  School   District,    one  a  ne-half 

sections   on  the  north   to  the  1 .'elvin-Cibley  School   District, 
and  the   rest   of  the  area  to  the  Gibson  City  School  District. 
The  underlying   elementary   school   district  was   the    21 li ;    1 
Consolidated  ochool    District  Mo*    20  5,    its   territory  being 
co-extensive  with  the  non-high  school   area,    except  three- 
quarters  of  a  section   that   is  not  joined  to   the  main  area 
and  is  adjacent  to  the  Paxton  School   District.  is  three- 

quarter  section  is  not  in  dispute  in  this    suit.      She    Sibson 
City  School  'is   located  about    four  miles  west   o'         i  'western 
boundary  of  the  area  involved.     The  Paxton  School  is   located 
about  five  and  one-half  miles  east   of    the  eastern  boundary 
of  the  area  involved.     The   taxable  areas  and   facilities  of 
the  schools  at  Paxton,   felvin-Sibiey  and  Gibson  City  are 
comparable* 

In  the  original  suit,   only  the  County  Board  of  .  chool 
Trustees  of   Ford  County  was  load©  defendant,         .Lion  -was   .aade 
to  dismiss  the  suit  on  the  ground  that  all  proper  persons 
were  not  made  defendants.     This   motion  was   refused  and  on 
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motion  to  amend  the  court  allowed  the  plaintiffs  to  amend  their 
complaint  and  fill  proper  parties  wej         efendants,  The 
Circuit  Court  sustained  and  affirmed  the  decision  and  .rder 
of  the  County  Board  of  \chool  Trustees  and  from  that  order 
the  plaintiffs  appeal  to  this  court. 

The  plaintiffs  do  not  co  .  lain  of  the  procedure  followed 
by  the  County  Board,  but  base  their  ap  ©al  on  two  grounds. 
1.  That  the  Board  did  not  follow  the  statute  in  that  they  did 
not  annex  the  area  to  the  proper  school  district.   'J.  That 
the  Board  made  no  finding  of  fact  and  its  decision  was 
against  the  manifest  weight  of  the  evidence. 

The  defendants  assign  as  cross  errorc  that  the  Circuit 
Court  w;: is  in  error  when  it  denied  the  Board'   oti  .  to 
dismiss  the  appeal  on  the  ground  that  .necessary  parties 
were  not  nased  in  the  appeal  of  the  ....    .v  t    ,  an  .  that 
more  than  35  days  had  elapsed  since  the  decision  of  the 

ird  had  been  received  by  the  plaintiffs.   That  the  motions 
of  Telvin-Tibley  School  District  and  Paxton  School  District 
and  Paxton  Board  of  education  should  have  been  alio  ..■  \     jx 
the  same  reasons. 

The  first  ground  assigned  by     laintiffs  in  their 
appeal  is  that  the  Board  did  not  annex  the  territory  in 
accordance  with  the  provisions  of  the  statute  governing* 
'There  are  three  provisions  of  the  statute  that  set  cut  t: 
basis  for  the  board  to  determine  to  -which  school  the  annex- 
ation shall  I  e  made*   1.  That  school  that  will  best  serve 


-  = 


the   interests   of   the   pupils   in  the   .  . .    .      2.    That   school   that 
will  best  serve  the  educational  welfare  oi    L  is  in   the 

area.      3.    That  school  to  which  the  pupils  of   the  underlying 
elementary  school  normally  attend  high  school.        ith  the 
educational  advantages  and  facilities  of   the  Paxton  School, 
the  Melvin-Sibley  and  the  Gibson  Gity  School  being  about   the 

o,    the    first  two   provisions   of   the  statute  are  complied 
with  by  the  decision     £    the  Board.     It  might  be  tru« 
so  e  of   the  pupils  would  have   to  tr=vei    a   longer  distance   to 
school,  but   with  the   school  bus  system  in  use  by  schools 

of  today,   that  is  a  minor  consideration.     The  only  point 
that  might  have  so  e  aerit  in  this  ground  of   t  aal  is 

that  the  area  of  the  non-high  school  district   is    practically 
co-extensive  with  that  of  the   . Iliott  School,   which  under  the 
action  of  the  Beard  automatically  becomes  a  part  of  the 
district   to  which  the  territory  is  annexed*      It  is   probable 
that  most  of  the  children  that  attend  the   Elliott  School 
attend  the  Gibson  City  School,    it  being  soae  i-ailus  closer 
than  that  of  the  Paxton  School,     However,    under  the   decision 
and  order  of  the  ooard,    all   or   this   area,    exce 
approximately  seven  and  one-half  sections  on  t  .: 

east   side  and   the  one  and  one-half   sections   on   the   extreme 
north   side  of  the  area,   beeosae  part  oi  the    Gibson  &ity  School 
District*     She  testimony  shows;  that  chiioro..  extreme 

eastern   side  of  the  area  go  to  the  Paxton  ocho       i      her  than 
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the  Gibson  City  ohool  because  the  Paxton  chool  is  nearer. 
Even  so,  under  thji  r  the  greal     -rity 

of  the  children  who  now  attend  the  Elliott  SchooJ     I  attend 

the  01  son  City  Slehool.   .'.his  court  can  sec  i   ...lit  in  this 

und  of  the  appeal. 

e  ether  ground  of  the  appeal  on  :     rt  ...  the  plain- 
tiffs is  that  the  Board  .uud&   no  finding  of  fact  and  its 
decision  was  against  the   .nifest  weight  oi  the  evidence, 

n  examination  pi   the  Statute  fails  to  sh    my  requi resent 
of  a  finding  of/  fact.   The  Act  itself  says:   "The  c 

rd  of  school  trustees  shell  hold  a  hearing     .  nnex  the 
territory  to  tjhe  distrio  that  -  .  will  best  serve 

the  interests/of  the  pupils  in  the  ere  .    he  ©ar<  ■  .       .old 
the  public  hearing  required  under  the  provisions     rticle 
11-18.1  of  the  Illinois  School  .ode  and  did,  m 
of  July  1954,  issue  an  order  in  conformity  with  the  decision 
of  the  Boarfi*   In  its  order  tho  Board  recited  as  follow 
"The  County  Board  of  'trustees  di       a  hearing  to  determine 
what  would  best  serve  the  interests  of  the  u  .    in  the  ..rea 
and  would  best  serve  the  educational  welfar   -  the   pupils 
in  the  ar£a  and  to  which  the  ..noils  of  the  underiyi 
eleaentary  school  district  noraally  attend  high  sd   L,  ^here 
possible. 

"In  consideration  thereof t    it  is  Hereby  Ordered,  Adjudged 
and  Decreed  by  the  County  Board  of  . ehool  Trustees  or  ;:ord 
County,  Illinois,  that  the  following  division  02    .-  igh 
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School  Territory  for  annexation  tu   the  Gibson  City  Community 
nit     chool  District  No,   1  of   Ford,  McLean  and  Chamj»ign 

Counties}    the   Paxton  Coo.aunity     nity     chool      i3i:rict   No.    2 
of   Ford,  .,    Verailion  and  Iroquois  Counties,   and  the 

elvin-Sibley  Community  Unit     chool   District       .  ford 

and  Livingston  Counties,   Stats  of  Illinois,  be  i      Lowed, 
tc-wit:    ***" 

It  would  seem  to  this   court   that   this  constitutes  a  very 
definite  finding  of   fact, 

Ehe  other  ground  i     that  the  decision  of  the  Board  was 
against  the  manifest  weight    >f   the  evidence.      In  o  nsidering 
this  point   it  will  be  necessary  to  examine  the  evidence. 
But   in  examining  the  evidence  it  >e       rne  in  min<     i 

the  testimony  of  the  witnesses  asust  exama  view  of 

the  division  of   the  area  oy   the  Board,      Only   the  e  tst  half 
of  Sections  SI,   and  the  west  half   of    Section  32.  in  I'ownship 
24  .iorth,   and  the  east  half  of  Sections    IS,   19,    30  and  31, 
and  the  west  half  of  Sections  17,    20,    1%  and   32   in    towns) 
23  North,  were  annexed  to  Paxton.      fh&  evidence  shows   that 
twelve  witnesses,    living   for  the  aost   part   in  the  en 
annexed  to  r'&.xtori   School,    testified  before  the   bo..ro   and 
gave  their  reasons  why  they  wanted  the  territory  annexed   to 
the  Paxton   .chool.     only  portions  of  Sections   38   und  27, 
Township  24  worth,   were  annexed    te   the  1  alvia.*  ibley    .chool. 
There  were  two  witnesses  before  the  Board   living  or    >wnin 
land  in  the  area  annexed  to  the  Melvin-8ibley  -..chool  who 
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testified  and  gave  their  reasons  why  they  wanted  the  ar  la  annex- 
ed to  the  Melvin-Sibley  School.  There  were  eight  witnesses, 
all  of  whom  live  in  the  area  annexed  to  the  Gibson  City  School, 
who  testified  and  gave  their  reasons  why  they  wanted  to  have  the 
territory  annexed  to  the  Gibson  City  School.  In  addition  the 
Board  had  before  it  in  the  form  of  exhibits  the  valuations  and 
rates  of  the  Ford  County  Schools,  ?^'arch  1954;  data  on  the  non- 
high  school  district  in  question;  the  enrollment  record  of 
students  from  the  non-high  school  area  in  the  scnools  at  Paxton, 
Gibson  City  and  Kelvin,  for  a  number  of  years;  and  the  record  of 
students  that  had  gone  from  the  Elliott  School  to  cne  Faxton  or 
Gibson  City  schools  since  194c,  together  with  ether  evidence* 

It  is  true  that  the  finding  ano.  action  of  an  administrative 
body  such  as  this  Board  of  School  Trustee  o   t  rest  upon  suffic- 
ient evidence  to  support  such  finding  and  action.   State  Public 
Utilities  CoTinission  ex  rel.  Chicago  Board  of    ]  v.  Toledo. 
St.  Louie  and  Western  Sailroad  Co.,  ?S6  111.  5#2.  But  it  is 
equally  true  that  it  is  not  within  the  province  of  tl  ■  court 
to  disturb  the  findings  of  fact  me.de  by  an  administrative  agency 
unless  B&nifestly  against  the  weignt  of  tne  evidence.   Illinois 
Central  Railroad  Go.  v.  Franklin  County.  3&7  HI.  301;  Liberty 
Foundries  Co.  v.  Industrial  Commission,  373  111.  146;  Brother- 
hood of  Railroad  Trainmen  v.  Elgin.  Joliet  and  Eastern  Railway 
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Co,.  374  111.  60;  Drezner  v?  Civil  Service  Commission.  393  111. 
219.   And  our  courts  have  held  that  the  Administrative  Review  Act 
provides  that  the  findings  and  conclusions  of  the  administrative 
agency  on  questions  of  fact  shall  be  held  prima  facie  true  and 
correct.  Krachock  v.  Department  of  Revenue.  403  111.  14*3;  Curtis 
v.  State  Police  Merit  Board.  349  111.  App.  44#;  No  It  in  g  v.  Civil 
Service  Commission.  7  111.  App.  2nd  147,  15&. 

In  a  proceeding  under  the  Administrative  Review  Act,  it 
is  not  the  province  of  a  court  to  disturb  the  findings  of  fact 
made  by  an  administrative  agency  unless  it  is  manifestly  against 
the  weight  of  the  evidence.  The  court  does  not  have  the  right 
to  reweigh  the  evidence  nor  to  make  its  own  independent  determin- 
ation of  the  facts.  Oratowski  v.  Civil  Service  Commission,  3  111. 
App.  2nd  551;  harriaqn  v.  Civil  Service  Commission.  1  111.  2nd 
137.  The  only  power  of  a  reviewing  court  is  to  consider  the 
record  to  determine  if  the  findings  are  against,  or  are  supported 
by  the  manifest  weight  of  the  evidence.  Secaur  v.  Civil  Service 
Commission.  40£  111.  197;  Brown  Shoe  Company  v.  Gordon.  405  111. 

3S4. 

It  is  inevitable  in  a  case  of  this  kind  that  some 
inequities  will  exist.   It  is  even  more  inevitable  that  there 
will  be  some  dissatisfaction.  The  Board  of  School  Trustees 
is  a  representative  body,  elected  by  the  people  of  the  county. 
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They  should  represent  the  best  minda  of  the  county 
educ  :.ti  nal  matters*  This  Court  must  presume  that  their 
action  was  the  result  of  their  host  judgment  in  the  jaatt  r. 
er  the  law  their       n  and  action  on  the  question  of 

annexation  of  th  x  ist  be  held  pri.  _.  1  cie  ^rue 

and  correct,  unless  such  decision  and  action  is  manifestly 
contrary  to  the  weight  of  the  evir1ence  before  them. 

In  the  case  of  Cog-.iunity  --onsol.  .  chc.-ci   isL.  v.  -..oonty 
■ioard,  7  111.  A.pp,  2nd  98,  which  was  a  case  inv  Iving  detach- 
ment of  territory  from  me   school  district  and  annexing  it  to 
another  school  district,  the  court  in  that  case  after  holding 
that  the  fact  that  the  change  would  result  in  a  higher  tax 
rate  would  not  render  the  change  arbitrary  or  urn-.-.      Ie, 
said : 

"The  County  Board  of  School  trustees  saw  the  witnes 
and  received  the  report  from  the  County   perintendent  i 
Schools  as  t'c  the  school  needs  anc  -  tditions,  the  ability 
of  the  districts  affected  tc  raeet  the  standards  of  recognition 
as  prescribed  by  the  Superintendent  of  Public  Instruction  e 

t e  whether  it  would  be  to  the  best  interests  cf  the  schools 
of  the  area  and  the  educational  welfare        apiL    at 
the  territory  be  detached  frou  Distrid  texed 

to  District  Nc.  ^30,  iith  all  of  this  & v 

the  County  board  ©f  School  .     i    I  *ss  exercised  its  discretion 
and  granted  the  prayer  of  the  petition.  In  discr<  i 
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matters,  the  court  will  not  substitute  its  judg  tent  for  that 
of  the  .-'idministrrttive  agency.   People  ex  rel .      ry  v. 
of  "ducat  ion  of  Chi  ©ago,  34S  111.  i  ..  610.   .here  evidence 
is  conflicting  tie  finding  of  the  administrative  agency  will 
not  be  disturbed,  as  it  is  only  where  its  decision  is  without 
substantial  foundation  in  the  record  or  ia  manifestly  against 
the  weight  of  the  evidence  that  such  decision  will  be  set 
aside.  Town  of  Cicero  v.  Industrial  Commission,  404  111. 
487;  C repps  v.  Industrial  Commission,  402  III.  606." 

This  court  cannot  say  that  the  hoard's  action  was 
arbitrary  or  without  foundation.  On  the  contrary,  from 
an  examination  of  the  whole  record  it  appears  there  is  ai 
evidence  to  support  the  decision  and  action  of   the  Board  of 
School  Trustees. 

It  is  unnecessary  to  pass  on  the  cross  errors  assigns  . 
However,  there  is  serious  doubt  that  the  Circuit  Court  had 
jurisdiction  in  the  matter  in  the  lig3       a  decisions 
concerning  the  Administrative;  eview  Act.    is  record 
that  at  the  public  hearing  of  the  County  Board  of  School 
Trustees  of  Ford  County,  held  July  19th,  1954,   r.  ..'arnahan, 
attorney  for  Gibson  City  Community  unit  School  District  to. 
1  ant  Ciiiott  Community  Consolidated  School  District  So.  204 
entered  an  appearance  for  those  schools.   tr.  Summel,  attorney 
for  Paxton  Community  Unit  School  District  Uo,   2  and  Ce.Lvin- 

ibley  Community  Unit  School  District  Mo.  4  entered  an 
appearance  for  those  two  schools,   these  school  districts 
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were  parties  of  recor ■'.   at   the  hearing  of    t)  z   Board.     Yet   tley 
were  not    nade   defendants   in    I  mit  br    .    ht    tc    review  the 

action  of   the  Board  in   i.  rcuit  Court  within  ime 

specified  in  the    idjaiaistrative  Review     ct,    namely   35 

froi     the  dote  th^t  a  copy  of   the   decision  sought   tc 

review*  lerved  upon  the    ">arty  affected  there      .  .   cast 

of    -.'inston  v.    tonin        . ■:.  rd    .  f    ■'..'•■pealt: ,    407   111.    588,   was   a   c 

where  a   motion  to   dismiss  was   tiled  ] 

'   failed  to   include   as  defendants   five   pers  o  were 

parties  of  record   t      fc3      proc   &  before  the  aoning  board. 

The  Court  said:      "Section  S  of   the  Administrative   Review    .ct 
(111.   nRv,      tat,    1949,      hap.   110,    per.    i:71#  }    provides  t      t 
'In  any  action  t     review  any  fi  scision 

tive  agency,   the  administrative  agenc]  er      ■  .  .      -her 

than  the  plaintiff,   who  were    partiei  record   tc    t 

ceedings  before  the     dainistrativc  ncy  shall  be  e 

:endants'i      The   require&ent   that  s   1    ■  iverse    )artiea   of 
record  to  the  administrative  11    >e 

defendants  on   review  is  mandatory  and  specific,  -    8 

of    ic  Pioation.     The  act  being  an   in.,  i       and  de  arture 

from  the   cosboh   law,    tVve   px<         .res   it  : 

pursued  in  ord&x  to  justify  its  a  tion.      (ICrachocJ 

Department  of   Revenue,    403  111.    148),      In  addition    -      not 
stating  a  cause  of  action,    the  complaint  i 
defective  in  failing  to  inc]  i  ts       .1  p  r 
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other  than  the  plaintiffs      who  wore  parties  recorc    t     the 

ilnietrative  proceeding.  tis   law   was   followed  in   the 

case  of  ^mty  v.    ■  .n.^noio,    411  111*    613* 

For  the   reasons  stated    I    e   order  and  judgment 
Circuit  CJourt  is  affiraed* 

.  iffiria©(  i 
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TE  OF  ILLINOIS  I 


APPELLATE  COURT 


FOURTH  DISTRICT 


October  Term,   A.   D.    1955 


Term  No.    55-0-5 

BOARD  OF  EDUCATION  OF  COMM  UNITY 
CONSOLIDATED  SCHOOL  DISTRICT 
NO,    1 10,   ST.   CLAIR  COUNTY, 
ILLINOIS, 

Plaintiff -Appellee, 


vs, 


S.    T.    PABST,    Doing  Business  as 
3.    T.    PABST  AND  ASSOCIATES, 

Defendant- Appellant, 

CARDINAL  CONSTRUCTION  COMPANY, 
a  Corporation, 

Defendant. 


Agenda  No.    18 


91.^3  8  8 


Appeal  from 

the 
Circuit  Court 

of 
St.    Clair 
County. 


CULBERTSON,     J 


This    is    an    appeal    from    the    judgment    of    the    Circuit 
Court    of    St.     Clair    County    in    favor    of    Plaintiff,     BOARD    OJ7 
EDUCATION    OF    COMMUNITY     CONSOLIDATED    SCHOOL 
DISTRICT    NO.     110,     ST.     CLAIR    COUNTY,     ILLINOIS,     and 
as    against    Defendant,     S.     T.     PA BST,     Doing    Business    as 
S .     T.     PABST    AND    ASSOCIATES,    in    the    sum    of    $3588.00. 
Defendant    is    an    architect    who    was    joined    in    an    action    by 
plaintiff    Board    of    Education    for    breach    of    contract    in 
designing,     planning,     and    drawing    the    specifications    for    a 
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sewage    disposal    system    to    be    installed    in    a    school    in 
the    School    District    of    plaintiff.        The    Contracting    Com- 
pany   which    actually    built    the    sewage    disposal    system 
was    also    joined    as    a    party    defendant,     and    judgment    was 
entered    in    favor    of    such    Contracting    Company    when    the 
evidence    disclosed    that    the    Contractor    carried    out    the 
architect's    specifications    in    building    the    sewage    dis- 
posal   system. 

On    appeal    in    this    Court    the    plaintiff    Board    of 
Education    likewise    moves    to    dismiss    the    appeal    on    the 
ground    that    defendant    failed    to    appeal    from    the    final 
order    of  ,the    Trial    Court,     and    directs    our    attention    to 
the    fact    that    defendant's    notice    of    appeal    specifically 
seeks    an    appeal    only    from    a    judgment    order    of    the    Trial 
Court    entered    on    September    28,     1954.       On    December    3, 
195  4    the    Trial    Court,     after    argument    of    defendant's 
motion    to    vacate    and    set    aside    the    judgment    of    September 
28,     1954,     modified    and    set    aside    such    judgment    and 
entered    a    final    judgment    which    severed    the    counter- 
claim   of    defendant    from    the    cause    and    set    the    counter- 
claim   for     separate    trial.       The    first    order    had    specif- 
ically   found    that    since    no    evidence    was    offered    to    sub- 
stantiate   the     counter-claim,     the    counter-claim    was 
dismissed.       In    other    respects    the    order    of    December    3, 
1954    was    the    same    as    the    order    of    September    28,     1954. 
The    notice    of    appeal    does    not    seek    relief    from    the    final 
order    of    the    Trial    Court,     viz:       the    judgment    of 
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December    3  ,      1954.        Courts     of    Appeal    have    held    in    other 
cases    that    an    appeal    can    only    be    taken    from    a    final    order 
or    decree    of    the     Trial    Court.        In    the     case    of    BRAUE  R 
SUPPLY    CO.     vs.     TRUCK    CO.  ,     383    111.     569,     574,     it    was 
pointed    out    that    right    of    appeal    is    purely    statutory,     and 
that    such    right    of    appeal    is    limited    to    final    judgments, 
orders,     or    decrees.       The    final    order    of    December    3, 
1954    would    have    beeu    the    order    from    which    time    for 
appeal    is    calculated.       Such    final    order    vacates    and    super* 
cedes    the    first    order. 

The    motion    to    dismiss    the    appeal    is,     therefore, 
properly    presented    and    the    appeal    will    be    dismissed 
accordingly. 

Appeal    dismissed. 

3ARDENS,     P.     J.,     and    SCHEINEMAN,     J.,     concur. 
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APPEAL  FROM  CIRCUIT 
COURT,  COOK  COUNTY. 


CHICAGO  TRANSIT  AUTHORITY, 
a  Municipal  Corporation, 
and  RICHARD  BROUILETTE, 

Appellants. 

MR.  PRESIDING  JUSTICE  McCORMICK  DELIVERED  THE  OPINION 
OF  THE  COURT. 

Plaintiff  brought  an  action  against  the  Chicago 
Transit  Authority  and  Richard  Brouilette  for  personal 
injuries  sustained  on  May  2,  1953  when  a  bus  of  the 
defendant  Chicago  Transit  Authority  in  which  plaintiff 
was  a  passenger  was  struck  by  an  automobile  driven  by 
Brouilette.  A  jury  trial  resulted  in  a  verdict  and 
judgment  on  September  23,  1951+  against  both  defendants  in 
the  sum  of  $35,000.  Motions  for  judgment  notwithstanding 
the  verdict  and  for  new  trial  filed  by  each  defendant 
were  overruled  by  the  trial  court.  Separate  appeals  from 
the  judgment  were  taken  to  this  court. 

The  defendant  Chicago  Transit  Authority,  hereafter 
referred  to  as  CTA,  here  contends  that  the  trial  court  erred 
in  failing  to  direct  a  verdict  for  it  at  the  close  of 
plaintiff's  evidence  as  well  a*9  at  the  close  of  all  the 
evidence;  that  the  court  erred  in  the  giving  and  refusal 
ef  instructions;  and  that  the  verdict  was  against  the 
manifest  weight  of  the  evidence  and  was  excessive. 
Defendant  Brouilette  contends  that  the  trial  court  erred 
in  failing  to  withdraw  a  juror  on  Brouilette' s  motion  after 
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the  court  had  sustained  his  objection  to  an  alleged  prejudi- 
cial question  asked  by  the  plaintiff's  counsel  and  that 
there  was  error  in  the  giving  and  refusal  of  certain 
instructions. 

It  would  seem  scarcely  necessary  to  restate  that 
we  will  not,  on  review  in  this  court,  consider  matter 
which  has  not  been  raised  in  the  lower  court  in  the  motion 
for  new  trial,  and  that  we  will  not  consider  any  ruling 
cf  the  trial  court  in  giving  or  refusing  instructions 
unless  the  instructions  involved  are  specifically  pointed 
out  in  the  motion  for  a  new  trial.  Rudolph  v.  City  of 
Chicago .  2  111.  App.  2d  3 70 5  Cascio  v.  Bishop  Sewer  &  Water 
Co.,  2  111.  App.  2d  3785  Pa.iak  v.  Mamsch,  338  111.  App.  337; 
Krug  v.  Armour  &  Co.,  335  111.  App.  222;   Chism  v.  Decatur 
Newspapers,  Inc.,  3^0  111.  App.  ^2 5  Weinrob  v.  Heintz,  3^6 
111.  App.  30.  All  alleged  errors  not  raised  in  the  trial 
court  by  motion  for  new  trial  are  waived,  and  in  the 
instant  case  we  will  only  consider  or  refer  to  matters 
properly  so  raised. 

The  collision  occurred  when  the  CTA  bus,  westbound 
on  111th  street,  was  struck  in  the  southbound  lane  of 
Halsted  street  by  an  auto  driven  by  Brouilette .  At  this 
intersection  Halsted  street  Is  a  divided  highway  with  two 
lanes,  one  for  northerly  and  one  for  southerly  traffic, 
separated  by  a  parkway  approximately  15  feet  in  width. 
The  traffic  at  the  intersection  was  regulated  by  four  stop 
and  go  lights  located  respectively  at  the  four  corners 
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of  the  intersection.  The  traffic  signals  on  the  northwest 

and  southeast  corners  of  the  intersection  were  affixed  to 
a  street  lamppost  and  were  of  the  type  displaying  lights 
only  in  a  northerly  and  southerly  direction.  The  traffic 
signals  on  the  northeast  and  southwest  corners  of  the 
intersection  were  of  the  pedestal  type  and  displayed  lights 
only  in  an  easterly  and  westerly  direction.  The  traffic 
signals  on  each  of  the  four  corners  were  constructed  with 
visors  encircling  the  actual  lens  of  the  light,  so  as  to 
further  direct  and  concentrate  the  light  only  in  the 
longitudinal  direction  of  the  traffic  signal.  Such  north 
and  south  traffic  signals  had  no  apertures  or  lenses  visible 
to  east  and  westbound  traffic .  The  sequence  of  change  of 
the  traffic  control  lights  on  the  northwest  and  southeast 
corners  of  the  intersection  was  from  green  to  amber  to  red, 
and  Srom  red  back  to  green.  Traffic  on  Halsted  street  was 
given  the  green  light  for  25  seconds,  and  on  111th  street 
for  30  seconds.  The  amber  light  would  be  on  for  three  or 
four  seconds,  while  the  green  was  still  on.  Both  the  green 
and  amber  lights  go  completely  off  and  are  replaced  by  red. 

The  CTA  earnestly  contends  that  the  driver  of  the 
bus  in  which  the  plaintiff  was  a  passenger  was  not  negligent, 
and  that  the  sole  cause  of  the  accident  was  the  negligence 
of  Brouilette. 

The  plaintiff  did  not  see  the  condition  of  the 
lights  at  the  time  the  bus  entered  the  intersection.  The 
CTA  offered  the  testimony  of  the  driver  of  the  bus  and 
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four  witnesses.  The  driver  of  the  bus  testified  that  while 
proceeding  westbound  on  111th  street  he  had  stopped  at 
Halsted  street  for  a  red  light;  that  when  the  light  turned 
green  he  proceeded  to  cross  Halsted  street;  that  Halsted 
street  is  65  feet  wide,  with  two  25-foot  traffic  lanes  and 
a  15-foot  center  parkway;  that  when  he  was  about  10  feet 
west  of  the  east  curb  line  of  Halsted  street  he  saw 
Brouilette's  car  for  the  first  time  about  300  to  MDO  feet 
north  of  111th  street,  that  as  he  crossed  the  parkway  the 
light  was  still  green  in  his  favor  and  he  again  saw  the 
car  about  100  or  150  feet  north;  that  at  no  time  could  he 
estimate  or  judge  the  speed  of  the  automobile,  but  that 
the  last  time  he  looked  at  it  he  knew  It  "was  coming  fast"; 
that  he  then  "not  looking  again"  to  the  north  proceeded 
across  the  southbound  traffic  lane  of  Halsted  without 
applying  his  brakes,  looking  straight  ahead;  that 
Brouilette's  car  "came  from  nowhere"  and  hit  the  middle 
of  the  bus;  that  the  bus  was  traveling  at  10  to  12  miles 
an  hour. 

Witness  Jordan,  a  passenger  on  the  bus  sitting 
on  the  left  side  about  halfway  back,  testified  that  he 
saw  the  light  at  the  northeast  corner  change  to  green 
when  the  bus  started;  that  at  that  time  he  could  see  the 
lights  on  all  four  corners,  half  being  red  and  half  green; 
and  that  he  saw  Brouilette's  car  coming  at  a  fast  speed* 

Witness  Allen,  Jr.,  a  passenger  who  was  seated  on 


.  »    *r    v. 


i  *•    i'  - 


-.    '   •  ■  ? 


*  ■*:•--  •.  v 


.  -  r  .  ,*    r-     * 


it;-:.;,    ..  :C  i;-\  i 

3.;.   "  ! . 


■■)■?• 


■-.•■ 


,  a  ■ 


"*,       •   ■'- 


J.I..  ■ 


.,,-■  ■•■■  r 


-5- 

the  right  side  of  the  bus  "behind  the  plaintiff,  testified 
that  while  he  could  see  the  light  at  the  northeast  corner 
he  was  watching  the  one  ©n  the  west  side,  which  he  saw 
change  to  green  when  the  bus  started  moving;  that  before 
the  bus  started  he  saw  Brouilette's  car  at  least  a  block 
away,  coming  at  a  speed  of  about  60  miles  an  hour,  and 
that  the  car  did  not  slow  up  until  it  collided  with  the 
bus. 

Witness  Green,  a  passenger,  testified  that  he  was 
asleep  prior  to  the  time  of  the  accident  5  that  he  did  not 
see  the  lights,  and  did  not  know  whether  or  not  the  bus 
stopped  before  it  entered  Halsted  street. 

Witness  Dixon,  a  passenger  seated  on  the  right 
rear  seat  of  the  bus,  testified  that  the  bus  stopped  at 
Halsted  street;  that  he  was  looking  at  the  light  on  the 
northeast  corner  of  Halsted  street;  that  the  light  was 
green  when  the  bus  started  up  across  Halstedf  that  when 
he  first  saw  the  car  the  bus  was  a  little  past  the  parkway 
and  the  car  was  100  feet  or  so  away;  that  he  did  not  know 
the  speed  of  the  automobile. 

Witness  Allen,  Sr.,  a  passenger  in  the  bus  who 
was  seated  three  seats  in  back  of  the  driver  on  the  left 
side,  testified  that  the  bus  stopped  at  Halsted  street 
and  waited  until  the  light  turned  green;  that  he  was  looking 
northwest  and  at  the  light  on  the  northeast  corner;  that 
he  saw  Brouilette's  car  immediately  before  the  collision 
coming  at  a  "tremendous  speed." 
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Brouilette  testified  that  he  was  familiar  with  the 
intersection  at  111th  and  Halsted  streets  5  that  he  was 
approximately  200  feet  north  of  the  intersection  when  he 
first  saw  the  westbound  CTA  bus  stopped  at  the  east  corner 
of  the  intersection  east  of  the  east  curb  line;  that  at 
that  time  he  w?s  driving  in  the  southbound  lane  of  Halsted 
street  next  to  the  west  curb  and  at  that  time  the  traffic 
signal  was  green  for  southbound  traffic. 

The  evidence  shows  that  the  speed  limit  on  Halsted 
street  was  35  miles  an  hour.  Brouilette  in  his  testimony 
admitted  that  he  was  going  35  to  U-0  miles  an  hour  and 
testified  that  when  he  was  100  feet  from  the  intersection 
the  light  on  the  northwest  corner  changed  to  amber;  that 
the  bus,  which  was  already  proceeding  across  the  street, 
had  slowed  down  at  the  parkway  and  that  he  then  increased 
his  speed  and  was  traveling  at  35  miles  an  hour;  that  his 
car  and  brakes  were  in  perfect  condition  and  that  he  put 
his  brakes  on  Md  to  ^0   feet  north  of  the  point  of  impact. 
The  testimony  of  a  police  officer  was  that  60-foot  skid 
marks  were  left  by  the  car.  Brouilette' s  car  crashed  into 
the  middle  of  the  bus,  knocking  the  bus  sideways  and 
causing  his  car  to  burst  into  flames.  The  testimony  of 
Allen,  Sr.,  a  witness  for  the  CTA,  was  that  Brouilette 
was  coming  at  a  speed  of  60  miles  an  hour  a  block  away  and 
just  before  the  bus  started  on  the  green  light  and  that 
he  did  not  reduce  his  speed  until  the  impact.  Other 
witnesses  stated  that  he  was  coming  at  a  "tremendous 
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speed,"  a  "high  speed,"  a  "fast  speed."  The  CTA  bus,  when 
it  reached  the  parkway  separating  the  north  and  southbound 
traffic  lanes  of  Halsted  street,  according  to  Brouilette's 
testimony,  had  slowed  up.  The  light  being  in  its  favor, 
it  started  to  proceed  across  the  25-foot  southbound  traffic 
lane,  with  the  driver  locking  straight  ahead  and  making  no 
effort  to  stop  after  he  had  observed  Brouilette's  car 
approaching  him  100  feet  away  at  a  high  rate  of  speed.  He 
did  not  look  at  the  car  again  until  the  impact .  The  bus 
driver  was  not  too  clear  in  his  testimony  as  to  when  he 
first  saw  the  lights  of  Brouilette's  car.  The  credibility 
to  be  given  to  the  testimony  of  the  witnesses  for  the  CTA 
with  reference  to  the  bus  entering  the  intersection  on  the 
green  light  depended  upon  the  question  as  to  whether  or  not 
from  the  testimony  as  to  their  position  in  the  bus,  con- 
sidered together  with  other  oral  testimony  as  to  the 
position  of  the  bus  and  the  lights  as  well  as  the  pictures 
and  diagrams  of  lights  at  the  intersection,  they  were  able 
to  see  what  they  claimed  to  have  seen.  The  driver  testi- 
fied that  he  was  watching  the  light  on  the  northwest 
corner  and  that  he  started  across  when  that  light  turned 
green.  Undoubtedly  he  meant,  and  we  will  so  assume,  that 
he  started  when  that  light  turned  red,  which  normally  would 
make  the  light  on  the  northeast  corner  green  in  his  favor. 
However  the  fact  remains  that  from  the  evidence  all  he 
could  see  would  be  a  reflection  of  the  light  on  the  corner 
at  which  he  testified  he  was  looking. 
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The  CTA  contends  that  the  trial  court  was  in  error 
in  overruling  its  motion  for  a  directed  verdict  at  the 
close  of  the  plaintiff's  evidence.  That  question  is  not 
before  us  for  consideration  since  by  introduction  of  evidence 
it  waived  any  objection  that  it  might  have.   Goldberg  v. 
Capitol  Freight  Lines,  Ltd.,  31*f  111.  App.  3^7. 

The  CTA  also  urges  that  the  court  erred  in  overruling 
its  motion  to  direct  a  verdict  in  its  favor  at  the  close 
of  all  the  evidence,  and  contends  that  there  was  no  evidence 
in  the  record  that  it  was  negligent.  Here  there  was  no 
question  that  the  plaintiff  at  the  time  of  the  occurrence 
was  exercising  due  care  for  her  own  safety  and  was  injured 
because  of  a  collision  between  the  CTA  bus  and  the  car 
driven  by  Brouilette.  Each  defendant  seeks  to  place  the 
blame  on  the  other.   In  order  that  the  court  at  the  close 
of  all  the  evidence  could  sustain  a  motion  for  directed 
verdict  in  favor  of  either  of  the  defendants  it  must  appear 
that  from  all  the  evidence  and  all  the  inferences  that  may 
reasonably  be  drawn  therefrom,  considered  most  favorably 
to  the  plaintiff,  there  was  a  failure  on  the  part  of  the 
plaintiff  to  prove  one  or  more  of  the  necessary  elements 
of  her  case.  Andres  v.  Green?  7  111.  App.  375;  Heideman  v. 
Kelseyt  hlk   111.  >+53 . 

It  is  a  fundamental  rule  of  law  that  a  common 
carrier  owes  to  its  passengers  the  highest  decree  of  care 
consistent  with  the  practical  operation  of  its  business. 
Krue ger  y,   Richard jsogu  326  111.  App.  205.   It  is  also  a 
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fundamental  rule  of  law  that  even  a  person  upon  whom  Is  imposed 
the  duty  of  only  exercising  ordinary  care  cannot  blindly  rely 
on  traffic  signals  and  proceed  Into  an  intersection  when  the 
signal  is  in  his  favor  without  a  care  or  thought  fer  the 
safety  of  others  who  may  be  in  his  path,  and  this  is  particu- 
larly true  when  he  apprehends  or  with  reasonable  diligence 
could  have  apprehended  that  this  conduct  will  probably  result 
in  an  accident.  Byrne  et  al,  v .  0 .  G .  Schult z ,  Inc . ,  306 
Pa.  h-27,   160  A.  I255  Ma^.X«uBerkunA  2  N.  Y.  S.  2d  98. 
Whether  or  not  the  conduct  of  the  CTA's  driver  constituted 
negligence  under  the  evidence  presented  in  this  case  was  a 
factual  question  for  the  jury. 

In  support  of  its  motion  for  directed  verdict  the 
CTA  also  argues  that  even  if  a  defendant  is  negligent  he  does 
not  thereby  become  liable  unless  his  negligence  is  itself 
the  proximate  cause  of  the  plaintiff's  injury,  and  it  con- 
tends that  even  if  the  action  of  the  driver  of  the  CTA  bus 
constituted  negligence;  It  merely  created  a  condition,  and 
the  proximate  cause  of  the  injury  suffered  by  the  plaintiff 
was  the  negligence  of  Brouilette,  citing  Illinois  Cent.  RaR. 
Co.  v.  Oswald,  338  111.  270,  in  support  of  Its  contention. 
That  case  Is  not  applicable  to  the  factual  situation  before 
us.  It  Is  well  established  that  there  may  be  two  or  more 
concurrent  and  directly  co-operative  and  efficient  proximate 
causes  of  an  injury.  The  rule  is  stated  in  Restatement  of 
the  Law  of  Torts,  sec.  ^+39 s 
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"If  the  effects  of  the  actor's  negligent  conduct 
actively  and  continuously  operate  to  bring  about  harm 
to  another,  the  fact  that  the  active  and  substantially 
simultaneous  operation  of  the  effects  of  a  third  person's 
Innocent,  tortious  or  criminal  act  is  also  a  substantial 
factor  in  bringing  about  the  harm  does  not  protect  the 
actor  from  liability." 

Christy  v.  Elliott,  216  111.  31,  h7-k&;     Housley  v.  Noblett. 
23I+  111.  App.  59 J   Llbby,  McNeill  &   Llbbv  v.  Illinois  Dist. 
Tele.  Co.,  29k   111.  App.  93,  103-1C4.  It  is  also  well 
established  that  where  the  first  cause  has  become  static,  the 
test  is  as  to  whether  the  first  wrongdoer  at  the  time  he 
acted  might  have  reasonably  anticipated  the  intervening  act 
as  a  natural  and  probable  result  of  his  negligence.  Ney Vj 
Yellow  Cab  Co.,  2  111.  2d  7^;  Neerlng  v.. I.  C.  R.  R_._CoM 
383  111.  3665  Merlo  v.  Public  Service  Co.,  38I  111.  300 5 
Seith  v.  Commonwealth  Electric  Co.,  2tfl  111.  252.  The 
admitted  fact  that  the  CTA  driver  under  circumstances  such 
as  are  shown  in  the  instant  case  proceeded  blindly  into  the 
intersection  in  the  face  of  an  oncoming  car  approaching  the 
intersection  at  a  high  rate  of  speed  was  a  matter  which 
should  properly  have  been  considered  by  a  jury  in  determining 
whether  or  not  his  conduct  was  negligent  and  a  proximate 
cause  of  the  injury  suffered  by  the  plaintiff.  In  fact 
similar  conduct  has  even  been  held  to  be  a  basis  for  a  find- 
ing of  willful  and  wanton  conduct.  Schneiderman  v.  Interstate 
Transit  Lines,  39^  111.  569.  The  bus  driver  under  such  state 
of  facts  would  have  no  right  to  rely  on  the  assumption  that 
Brouilette  would  follow  the  law,  obey  the  light  and  stop 
before  entering  the  intersection.  He  was  not  relieved  from 
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the duty  he  owed  to  the  passengers  of  exercising  a  high 
degree  of  care  for  their  safety.  The  intervention  of 
independent,  concurrent  or  intervening  forces  will  not 
break  causal  connection  if  the  intervention  of  such  forces 
was,  itself,  probable  or  foreseeable.  Johnston  v.. .City 
of  East  Moline,  ^05  Illc  ^60;  Ney  v.  Yellow  Cab  Co., 
supra.  Here  the  injury  resulted  from  practically 
simultaneous  acts  on  the  part  of  both  the  CTA  and 
Brouilette.  The  question  as  to  whether  the  proximate 
cause  of  the  injury  to  the  plaintiff  was  the  joint  negli- 
gence of  the  CTA  and  Brouilette  or  was  the  result  of  the 
negligence  of  Brouilette  alone  was  a  question  of  fact  for 
the  determination  of  the  jury.  The  trial  court  properly 
overruled  the  motion  for  a  directed  verdict  on  the  part  of 
the  CTA  at  the  close  of  all  the  evidence. 

The  defendant  CTA  also  contends  that  the  verdict  of 
the  jury  was  against  the  manifest  weight  of  the  evidence.  The 
evidence  which  we  have  adverted  to  together  with  other  evi- 
dence in  the  record  furnished  a  substantial  basis  upon  which 
the  jury  was  justified  in  finding  as  they  did,  "A  verdict 
will  not  be  set  aside  merely  because  the  jury  could  have 
found  differently  or  because  judges  feel  that  other  con- 
clusions would  be  more  reasonable.  Lindr  oth  v  .Walgreen  Co., 
^07  111,  121.   In  the  trial  of  a  law  suit,  questions  of  one's 
due  care,  another  party's  alleged  negligence  and  the  proximate 
cause  of  such  injured  party's  injuries  and  damages  are  pre- 
eminently questions  of  fact  for  a  jury's  determination.  Under 
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our  system  of  jurisprudence,  jury  determinations  can  be  set 
aside  only  when  a  court  of  review,  or  a  trial  court  upon 
proper  motion,  is  clearly  satisfied  that  they  were  occasioned 
by  passion  or  prejudice  or  found  to  be  wholly  unwarranted 
from  the  manifest  weight  of  the  evidence."  Kahn  v.  James 
Burton  Co.,  5  111.  2d  61^. 

During  the  examination  of  Brouilette,  who  was  called 
as  an  adverse  witness  by  the  plaintiff,  the  following  proceed- 
ings took  place.  Counsel  for  the  plaintiff  asked  the  follow- 
ing questions   "Did  you  ever  admit  to  anyone  that  you  ran  a 
red  light,  Mr.  Brouilette?"  Answer:  "No,  sir,  I  didn't.  I 
didn't  run  any  red  light."  After  counsel  had  stated  he  had 
no  further  questions  to  ask,  counsel  for  Brouilette  objected 
to  the  question*   The  court  then  inquired  as  to  whether 
counsel  for  the  plaintiff  had  any  evidence  on  the  question, 
and  counsel  stated  that  he  did  not.  The  court  then  stated: 
"The  propriety  of  putting  that  question — it  is  objectionable 
unless  you  would  have  some  evidence  to  produce  later  that 
such  a  statement  was  made  or  that  such  an  admission  was  made." 
Sustaining  the  objection,  the  court  instructed  the  jury  to 
disregard  the  question  and  answer.   Counsel  made  an  oral 
motion  to  withdraw  a  juror  and  reserved  the  right  to  subse- 
quently file  a  written  motion.  After  the  CTA  had  rested  its 
defense,  counsel  for  Brouilette  stated:   "Defendant  Brouilette 
will  adopt  the  testimony  he  gave  when  he  was  called  as  an 
adverse  witness  under  section  60  as  part  of  his  case  and  will 
rest  and  object  at  this  time  to  any  further  cross-examination." 
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On  September  21st,  at  the  close  of  plaintiff's  evidence 
Brouilette  filed  a  written  motion  for  a  directed  verdict 
and  with  it  a  motion  to  withdrafa  a  juror  and  declare  a 
mistrial,  which  motions  were  denied  by  the  court.  Subse- 
quently he  presented  a  motion  for  judgment  notwithstanding 
the  verdict  and  in  the  alternative  a  motion  for  a  new  trial, 
in  which  he  urged  that  the  court  erred  in  denying  his  motion 
to  withdraw  a  juror  and  declare  a  mistrial. 

Brouilette  now  contends  that  the  court  erred  in 
failing  to  grant  his  motion  for  a  mistrial  and  that  the 
question  asked  was  so  objectionable  that  even  though  the 
court  instructed  the  jury  to  disregard  it  he  was  still 
deprived  of  a  fair  trial.  Brouilette  was  a  party  to  the 
suit  and  at  the  time  of  the  occurrence  he  was  being  examined 
by  the  plaintiff  under  section  60  of  the  Practice  Act,  which 
provides  that  an  adverse  party  "may  be  examined  as  if  under 
cross-examination."  A  greater  latitude  is  permitted  in 
cross-examination  of  a  party  in  interest  than  in  that  of  an 
ordinary  witness.  Felsenthal  Co.  v. North.  Assur.  Co.,  28^ 
111,  3*+3»  351.   If  the  question  objected  to  had  been  answered 
in  the  affirmative,  the  answer  would  have  had  substantive 
value  and  would  not  be  merely  impeaching.   It  would  have  been 
an  admission  on  the  part  of  the  defendant.   It  would  not  have 
been  conclusive,  but  it  could  properly  have  been  considered 
by  the  jury.  In  questioning  a  party  to  the  suit  in  an 
attempt  to  bring  out  an  admission  It  is  not  necessary  to  lay 
a  foundation  as  in  the  case  of  an  ordinary  witness  (Johnson 
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v.  Peterson,  166  111.  App,  ^O1*-)^  and  the  decisions  have 
allowed  counsel  attempting  to  get  in  evidence  an  admission 
from  a  party  a  very  broad  latitude  (Chicago  City  Ry.  Co,  v. 
Canevin,  72  111.  App,  81;  Green  v.  Jennings,  18^  111,  App. 
3^0),   However,  we  feel  that  asking  a  question  such  as 
here  propounded  when  counsel  had,  as  he  admits,  nothing^ 
not  even  suspicion,  upon  which  to  base  it,  was  improper; 
and  the  trial  court,  as  soon  as  it  was  brought  to  its 
attention,  properly  sustained  the  tardy  objection  and 
instructed  the  jury  to  disregard  the  question  and  answer. 
The  question  as  to  the  latitude  of  cross-examination  is 
within  the  sound  discretion  of  the  court.  Here  the  court 
acted  promptly  as  soon  as  the  objection  was  made.  The 
question  was  asked  defendant  whether  or  not  he  had  previously 
stated  he  had  run  a  red  light.  His  answer  was  in  the  negative 
The  court,  having  obtained  from  counsel  asking  the  question 
the  admission  that  he  had  nothing  on  which  to  base  the  ques- 
tion, sustained  the  objection  and  instructed  the  jury  to  dis- 
regard both  question  and  answer.  Considering  the  previous 
testimony  of  Brouilette,  it  would  be  a  strained  concept  of 
the  process  of  jury  deliberation  to  conclude  that  an  average 
jury  would  be  so  impressed  and  prejudiced  by  the  question 
and  negative  answer,  in  spite  of  the  fact  that  the  court 
had  instructed  them  to  disregard  them,  that  they  would  draw 
therefrom  an  inference  that  Brouilette  had  entered  the 
intersection  on  a  red  light.  Such  a  construction  is  not 
in  accord  with  common  experience;  and  in  any  case  there  was 
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evidence  to  sustain  a  finding  of  the  Jury  that  Brouilette 

was  negligent.  Under  all  the  facts  and  circumstances  in  the 

case  the  court  did  not  err  in  denying  the  motion  of  the 

defendant  to  withdraw  a  juror  and  declare  a  mistrial,  and  no 

injury  thereby  resulted  to  the  defendant  Brouilette. 

The  CTA  contends  that  the  trial  court  erred  in  giving 

the  following  instructions 

"You  are  instructed  that  it  is  the  duty  of  a  common 
carrier  to  do  all  that  human  care,  diligence  and  foresight 
can  reasonably  do  under  the  circumstances  and  in  view  of 
the  character  and  the  mode  of  conveyance  adopted,  consistent 
with  the  practical  prosecution  of  its  business,  to  guard 
against  accidents  and  consequential  injuries,  and  if  it 
neglects  so  to  do  it  is  to  be  held  responsible  for  all 
consequences  which  direct ly  and  proximately  flow  from 
such  neglect  (provided  such  neglect  and  consequence  are 
alleged  in  the  complaint  and  are  proved  by  a  preponderance 
or  greater  weight  of  the  evidence);  that  while  the  carrier 
is  not  an  insurer  of  the  absolute  safety  of  the  passenger, 
it  does,  however,  in  legal  contemplation,  undertake  to 
exercise  the  highest  degree  of  care  to  secure  the  safety 
of  the  passenger,  under  the  circumstances  and  in  view  of 
the  character  and  the  mode  of  conveyance  adopted,  con- 
sistent with  the  practical  prosecution  of  its  business, 
and  is  responsible  for  any  neglect  which  directly  and 
proximately  causes  injury  to  the  passenger  (provided  such 
neglect  and  injury  are  alleged  in  the  complaint  and  are 
established  by  a  preponderance  or  greater  weight  of  the 
evidence),  if  the  passenger  is  at  the  time  of  the  injury 
exercising  ordinary  care  for  her  own  safety." 

An  instruction  substantially  similar  to  the  instant 

instruction  was  approved  in  Chicago  City  Ry.  Co.  y.  Shreve, 

226  111.  53®»  This  was  done  even  though  the .instruction  in 

that  case  did  not  limit'the  degree  of  care  required  of  the 

carrier  to  such  care  as  is  consistent  with  the  practical 

operation  of  its  streetcar  line.  In  the  instruction  before 

us  such  limitation  is  made.  In  the  Shreve  case  the  court 

calls  attention  to  the  fact  that  the  instruction  was  not 
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peremptory.  The  instruction  here  under  consideration  was  not 

a  peremptory  instruction  and  it  correctly  stated  the  law. 

The  CTA  in  its  brief  attempts  to  tie  up  this  instruc- 
tion with  plaintiff's  instruction  l*f,  which  was  a  peremptory 
instruction^  but  in  its  motion  for  new  trial  it  made  no 
objection  to  instruction  l*f  and  hence  that  instruction  is 
not  before  us  for  consideration.  The  CTA  in  its  brief  argues 
that  the  objection  to  instruction  1*+  was  properly  raised  by 
its  assignment  of  error  25  in  the  motion  for  new  trial,  as 
follows:  "There  was  error  in  instructing  the  jury  concerning 
the  care  required  of  the  plaintiff."  It  contends  that  as 
this  was  the  only  instruction  which  mentioned  the  care  of 
plaintiff  it  must  have  been  the  instruction  to  which  it  was 
objecting,  although  the  error  which  it  here  argues  has  no 
reference  to  the  care  required  of  the  plaintiff.  The  purpose 
of  requiring  the  motion  for  new  trial  to  set  forth  with 
particularity  the  instructions  objected  to  is  to  prevent 
"the  moving  party  from  hiding  behind  a  general  objection  in 
the  trial  court  and  for  the  first  time  raising  with  paritcu- 
larity  in  the  Appellate  Court  an  objection  to  misleading  or 
erroneous  instructions."  Rudolph  v.  City  of  Chicago^  2  111. 
App.  2d  370.  A  court  of  review  is  not  required  to  search 
the  record  in  order  to  find  grounds  for  reversal.  People 
ex  rel.  Rose  v.  Craig.  kOh   111.  505. 

Defendant  Brouilette  objects  to  the  refusal  of  the 
trial  court  to  give  an  instruction,  tendered  by  him  in  the 
language  of  the 'statute  governing  intersections  controlled 
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by  traffic  signals,  and  particularly  to  the  following  portion 

of  the  instructions 

"Yellow  or  'Caution*  when  shown  following  the  green 
or  'Go*  signal. 

"1,  Vehicular  traffic  facing  the  signal  shall  stop 
before  entering  the  nearest  crosswalk  at  the  intersection, 
but  if  such  stop  cannot  be  made  in  safety,  a  vehicle  may 
32®.  driven  cautiously  through  the  intersection."   (Emphasis 
added  by  Brouilette  in  his  brief  .T" 

An  instruction  not  based  upon  the  evidence  or  upon  the  issues 
raised  by  the  evidence  should  not  be  given.  Magill  v.  George a 
3*+7  111.  App.  6.  Counsel  contends,  earnestly,  that  there 
was  evidence  in  the  record  to  the  effect  that  Brouilette  had 
entered  the  intersection  on  the  amber  light.  But  taking  that 
to  be  true,  the  further  evidence  that  when  he  was  100  feet 
from  the  intersection  at  the  time  when  the  light  changed  to 
amber,  when  the  bus  was  already  proceeding  across  the  street 
and  had  slowed  down  at  the  parkway,  he  increased  his  speed 
and  proceeded  through  the  intersection  and  was  unable  to  stop 
his  car  to  avoid  impact,  could  as  a  matter  of  law  permit 
an  inference  to  be  drawn  that  he  was  not  exercising  caution. 
There  is  nothing  in  the  record  to  show  caution  on  his  part. 
The  instruction  was  properly  refused,  "Instructions  must 
be  based  upon  the  issues  raised  by  the  evidence  and  it  is 
reversible  error  to  give  Instructions  where  there  is  no  evi- 
dence upon  which  the  instruction  can  be  based,  Rosenkrans  v. 
Barber .  115  111.  331?  Russell  v.  Consolidated  Forwarding 
Corp.,,  Inc.,  327  111.  App,  201+."  Magill  v.  George,  3^7  111. 
App,  6. 
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In  his  motion  for  new  trial  Brouilette  objected  to 
the  giving  of  plaintiff's  instruction  l*f,  but  he  does  not 
argue  the  error  in  his  brief  and  we  cannot  consider  it. 

The  CTA  further  contends  that  the  verdict  was 

excessive.  The  evidence  was  that  the  plaintiff,  who  was 

aged  61  and  was  in  good  health  before  the  accident,  sustained 

fractures  of  the  vertebrae  and  ribs .  She  also  sustained 

traumatic  neuritis  of  the  nerve  roots  above  and  below  the 

area  of  the  lumbar  fracture,  sprain  of  the  cervical  vertebra 

imposed  upon  a  previously  existing  ostearthritlsj  a  possible 

subluxation  of  the  third  cervical  vertebra  which  would  show 

improvement  and  post-concussional  syndrome  not  attended  by 

neurological  findings  5  neurological  involvement  might  or 

could  be  permanent.  The  fracture  of  the  lumbar  vertebra 

would  be  permanent,  the  cervical  region  might  get  well, 

remain  the  same,  or  get  worse.  The  treatment  recommended 

was  to  wear  a  back  brace,  use  of  physiotherapy  and 

analgesics.  She  had  suffered  considerable  pain  and  at  the 

time  of  the  trial  was  still  suffering  considerable  pain, 

and  had  to  sleep  on  a  mattress  which  was  supported  by  a 

board.  There  was  testimony  that  she  would  not  be  able  to 

return  in  the  future  to  the  type  of  work  she  engaged  in 

prior  to  the  accident.  The  plaintiff  had  been  employed 

doing  steam  table  work  and  averaged  $250  a  month.  No  medical 

testimony  was  introduced  by  either  defendant;  We  have  care- 
that 
fully  examined  the  evidence  in  this  case  and  we  do  not  think  a 

the  damages  awarded  to  the  plaintiff  were  so  excessive  as  to 
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indicate  passion  or  prejudice  on  the  part  of  the  jury. 
There  was  sufficient  evidence  in  the  record  to  support 
the  jury's  verdict.  As  we  have  held  repeatedly,  a  court 
under  such  circumstances  will  not  substitute  its  judgment 
for  the  judgment  of  the  jury.  Garner  v.  Burns  Mid-Town, 
Inc.,  3^6  111.  App.  162;   Levant!  v.  Dorris.  3V3  111,  App, 
355;  Gorcavnski  v.  Nugent T  335  111*  App.  63 J  Mueth  v. 
Jaska..  302  111..  App.  289* 

The  judgment  of  the  Circuit  Court  of  Cook  County 
Is  affirmed, 

Affirmed, 

Robs on  and  Schwartz,  JJ.,  concur* 
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ANTON  MACAL, 


Appellant, 


APPEAL  FROM  SUPERIOR 


COURT,  COOK  COUNTY, 


>* 


CHICAGO  TUMOR  INSTITUTE, 
etc.,  et  al., 

Appellees. 

JUDGE  ROBSON  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  was  an  action  to  recover  damages  for  alleged 
negligence  of  defendants  in  treating  the  plaintiff  with 
an  x-ray  machine.  Trial  was  had,  and  the  jury  returned 
a  verdict  for  the  defendants.   Judgment  was  entered  on 
the  verdict,  and  plaintiff's  motion  for  a  new  trial 
was  denied.  Plaintiff  appeals. 

The  principal  ground  urged  for  reversal  is  that 
the  court  committed  error  in  giving  and  not  giving  certain 
instructions.  The  first  contention  is  that  the  court 
should  have  given  an  instruction  on  the  doctrine  of  res 
ipsa  loquitur.  The  record  reveals  that  the  plaintiff 
tendered  no  such  instruction.  It  is  indicated  that  during 
the  trial  there  was  a  discussion  by  counsel  as  to  whether 
the  doctrine  applied.   There  is  no  showing  that  such 
an  instruction  was  offered,  the  contrary  appears  In 
fact.  A  reviewing  court  cannot  assume  that  such  an 
instruction  would  not  have  been  given  If  offered  in  writing, 
and  cannot  reverse  for  the  failure  to  give  such  an 
instruction  when  It  was  not  offered.   (Hartford  Deposit 
Co.  y.  Pederspn,  67  111.  App.  1^2,  affirmed  168  111.  22*+.) 

As  to  the  other  Instructions  complained  ©f , 
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plaintiff ,  in  his  motion  for  new  trial,  made  only  the  follow- 
ing objections s  "The  court  erred  in  giving  to  the  jury 
instructions  given  at  the  request  of  the  defendants,"  and 
"The  court  erred  in  refusing  proper  instructions  offered 
on  behalf  of  the  plaintiff." 

In  the  case  of  Rudolph  v.,  City  of  Chicago,  2  111. 
App.2d  370,  this  court  expressed  its  view  on  the  failure  to 
make  specific  objections  to  the  instructions,  and  held  that 
the  failure  to  specifically  point  out  the  objectionable 
instructions  in  the  motion  for  new  trial  constituted  a 
waiver  of  that  point  on  appeal.  Krug  y.  Armour^  335  111. 
App.  222;   Pajak  v.  Mamsch,  338  111.  App.  337;   Chism  v. 
Decatur  Newspapers,  Inc.,  3^0  111.  App.  *f2;  Weinrob  v. 
Helntz.  3^6  111.  App.  30.  This  ruling  is  applicable  to 
plaintiff. 

Plaintiff  further  states  that  the  court  erred  in 
sustaining  an  objection  to  the  use  of  the  word  "thought" 
in  an  answer  given  by  one  of  plaintiff's  medical  witnesses 
to  a  question  asking  his  opinion  as  to  the  cause  of  plain- 
tiff's eye  condition.  An  examination  of  the  record  dis- 
closes that  the  court  held  that  the  doctor  had  the  right 
to  make  a  diagnosis  and  to  give  his  opinion  based  on  such 
diagnosis,  but  that  the  use  of  the  word  "thought"  was 
objectionable.  It  Is  the  law  in  this  State  that  an  expert 
may  not  testify  as  to  what  he  thought.  His  answer  must  be 
predicated  and  founded  upon  an  opinion  based  upon  a  reason- 
able degree  of  medical  certainty;  otherwise  it  Is  mere  guess, 
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surmise,  or  suspicion.   (Told  v.  Madison  Building  Co.,  216 

111.  App.  29;   O'Donnell  v.  Snyder ,  231  111.  App,  581.) 
Plaintiff  made  no  effort  after  the  ruling  by  the  court  to 
reask  the  question.  We  are  of  the  opinion  that  the  court 
did  not  err  in  sustaining  the  objection. 

Plaintiff  objects  to  allegedly  prejudicial  conduct 
during  the  trial  and  in  closing  argument  on  the  part  of 
the  defendants'  attorney.  The  first  was  that  certain 
objections  made  by  the  defendants'  attorney  to  a  hypothe- 
tical question,  and  his  statement  pointing  out  the  facts  to 
be  included  or  excluded,  were  distortions  and  misstatements 
of  the  evidence  which  prejudiced  the  jury.  The  record 
reveals  that  no  objection  was  made  by  the  plaintiff  to 
these  statements,  and  therefore  they  cannot  be  raised  on 
appeal.  The  othtr content ion  is  that  certain  statements 
were  made  in  the  closing  argument  that  the  defendant 
Chicago  Tumor  Institute  was  now  in  the  process  of  being 
merged  with  the  University  of  Chicago  Medical  School;  that 
each  of  them  was  eleemosynary  and  charitable  in  nature . 
Plaintiff  objected  to  this  statement  and  the  trial  court 
sustained  the  objection  and  ordered  the  statement  stricken. 
This  was  improper  but  when  we  examine  the  record  we  do  not 
consider  it  grounds  for  reversal. 

The  judgment  of  the  trial  court  is  affirmed. 

Judgment  affirmed. 
McCormick,  P.  J.,  and  Schwartz,  J.,  concur. 
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LOUIS  D.  TENERELLI, 

Plaint if f- Appellee , 


EDDY  STOKER  CORPORATION, 

Defendant- Appellant » 


) 


APPEAL  FROM  MUNICIPAL 
COURT  OF  CHICAGO. 

i    z  :     ! 


JUDGE  SCHWARTZ  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  an  appeal  from  a  judgment  for  $5900 
rendered  by  the  court  in  a  suit  on  a  promissory  note. 
Plaintiff  is  president  of  the  Whiting  Stoker  Company, 
a  competitor  of  defendant  Eddy  Stoker  Corporation.  On 
October  3,  19^9  plaintiff  acquired  a  note  for  $5000  dated 
March  22,  19^8,  payable  one  year  after  date,  given  by 
defendant  to  a  former  employee,  Stanley  v.  Moon.  On 
July  13,  1951  plaintiff  confessed  judgment  for  $6162, 
consisting  of  $5000  principal,  $830  interest  and  $332 
attorney's  fees.   Interest  and  attorney's  fees  were  con- 
fessed although  blanks  provided  in  the  note  for  the  amount 
thereof  had  not  been  filled  in.  According  to  the  evidence 
plaintiff  purchased  this  note  for  $5000  after  maturity  and 
was  not  a  holder  in  due  course.  Defendant  petitioned  to 
vacate  the  judgment  setting  forth  a  good  defense  on  the 
merits  and  the  court  vacated  the  judgment.  The  case  was 
then  tried  on  its  merits  by  the  court  without  a  jury.  At 
the  conclusion  of  the  hearing  the  court  found  for  plain- 
tiff and  entered  the  judgment  referred  to. 

The  defense  is  based  on  a  set-off,  it  being  claimed 
that  Moon,  payee  of  the  note,  owed  defendant  substantial 
amounts  in  excess  of  the  sum  due  on  the  note.  This  was 
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substantiated  by  the  testimony  of  Graham,  president  of  the 
defendant  company;  Dorothy  Burns,  formerly  its  office 
manager;  McClintock,  sales  manager  of  the  Illinois  Iron 
and  Bolt  Company,  a  competitor  of  defendant  company;  and 
McCormick,  superintendent  of  defendant  corporation.  An 
accountant,  Bobsin5  testified  in  detail  that  he  had  examined 
the  books  of  account  of  the  defendant  company  and  that  they 
reflected  that  Moon  was  indebted  to  the  defendant  as  claimed 
by  it.  He  presented  exhibits  prepared  by  him  in  support 
thereof.  This  testimony  and  other  evidence  presented  by 
defendant  was  to  the  effect:   (1)  that  pursuant  to  their 
agreement  Moon  was  indebted  to  the  company  for  withdrawals 
in  excess  of  those  allowed  by  his  contract  of  employment, 
to  the  amount  of  $8000;  (2)  that  Moon  submitted  and  had 
been  paid  fraudulent  expense  accounts  in  excess  of  $6000; 
and  (3)  that  Moon  owed  defendant  $250  on  account  of  an 
emergency  fund  given  him  which  he  had  not  repaid.  Moon 
died  before  the  trial  and  his  testimony  was  not  available. 
On  behalf  of  plaintiff  two  exhibits  were  admitted: 

(a)  a  letter  from  Moon  to  his  attorney  in  which  he  admitted 
owing  defendant  $250  but  asserted  without  explanation  that 
defendant  owed  him  $39?8  in  salary  and  unpaid  earnings;  and 

(b)  a  certified  copy  of  a  complaint  filed  by  Moon  in  Superior 
Court  against  defendant,  in  which  Moon  claimed  that  the  Eddy 
and  Chicago  Stoker  Corporations  together  owed  him  $3958. 
This  complaint  was  dismissed  after  Moon's  death,  V/e  will 
first  consider  whether  the  trial  court  erred  in  admitting 
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this  evidence  offered  by  plaintiff.  The  only  basis  for  its 
admissibility  is  plaintiff's  argument  that  it  is  within  the 
exceptions  to  Section  2  of  the  Evidence  Act.   (Ch.  51,  111. 
Rev.  Stats.  1955.)  That  statute  known  as  the  "Dead  Man's" 
Statute  has  no  application  to  the  instant  case,  Andrews 
v.  Matthews on ,  332  111.  App,  32 5 5  Johnson  v.  Fulky  282 
111.  3285  Baxter  v.  Camp,  71  Conn.  2^5;  Chance  v.  Graham, 
76  Ore,  199.  In  any  event  the  evidence  offered  was  hearsay 
and  not  admissible  under  our  law.  Upon  a  retrial  of  the 
case  as  herein  ordered  this  evidence  if  offered  should  be 
rejected. 

The  remaining  question  is  whether  the  trial  court's 
finding  with  respect  to  the  issue  of  the  set-off  is  against 
the  manifest  weight  of  the  evidence.  Although  no  witnesses 
were  presented  to  controvert  the  testimony  of  defendant's 
witnesses,  the  trial  court  at  the  conclusion  of  the  case 
stated  that  it  did  not  believe  defendant's  witnesses  and 
found  the  issues  for  the  plaintiff.  There  is  a  limitation 
on  the  right  of  a  trial  court  thus  to  reject  the  entire 
testimony  of  witnesses,  particularly  disinterested  wit- 
nesses. -J-t  must  appear  that  their  testimony  is  inherently 
improbable  or  is  contradicted  by  other  testimony  or  by  other 
circumstances  appearing  in  the  record.  Porter  v.  Industrial 
Commission.  352  111.  392,  398';  Kelly  v.  Jones,  290  111.  375, 
378-9;  Bale  v.  Chicago  Junction  Ry.  Co.,  259  111.  W,  ^79? 
Mammina  v.  Homeland  Insurance  Company,  371  111.  555  ^    560. 

There  is  nothing  Improbable  in  the  testimony  of 
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the  witnesses  that  Moon  agreed  to  pay  the  excess  of  his 
withdrawals  nor  in  the  fact  that  he  had  padded  his  expense 
account.  These  are  controversies  that  occur  continually 
in  enterprises  of  the  character  here  involved,  and  such 
litigation  is  common  in  the  courts.  Plaintiff  argues  that 
by  reason  of  Moon's  death,  witnesses  for  defendant  could 
testify  without  fear  of  contradiction  and  hence  the  ordinary 
limitations  on  the  power  of  the  court  to  disregard  testimony 
ought  not  to  apply.  Courts  do  and  should  view  testimony 
with  respect  to  a  transaction  with  a  deceased  person  with 
caution,  but  that  does  not  mean  that  they  may  completely 
abandon  the  limitations  referred  to. 

It  is  argued  that  the  testimony  of  the  witnesses 
was  too  much  the  same,  indicating  that  they  had  been 
coached  into  presenting  a  false  story.  There  is  no  doubt 
these  witnesses  were  in  touch  with  each  other,  and  they 
appear  to  have  been  in  substantial  agreement  as  to  facts 
which  occurred  years  before  the  law  suit  was  brought. 
Defendant  explains  that  the  controversy  had  commenced  long 
before  the  trial  and  that  on  several  occasions  in  prior  years 
the  case  had  been  prepared  for  trials  which  were  continued. 
In  addition  to  the  unimpeached  witnesses  there  were  entries 
from  books  of  account  presented  by  an  accountant.  A  court 
cannot  find  that  evidence  of  this  kind  is  false  when  there  is 
nothing  in  the  record  to  support  such  a  conclusion,  A  new 
trial  must  be  allowed • 

The  judgment  Is  reversed  and  the  cause  remanded  for 

such  proceedings  as  are  consistent  with  the  views  herein 

expressed. 

Judgment  reversed  and  cause  remanded. 
McCormick,  P.  J.,  and  Robson,  J.,  concur. 
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LESTER  B.  OHLSEN, 

Appellant, 

v. 

WILLARD  J.  EINSPAR, 


APPEAL  FROM  CIRCUIT 
COURT,  COOK  COUNTY. 

1       91X3  91 


Appellea. 
JUDGE  SCHWARTZ  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  Is  an  appeal  from  an  order  sustaining  defendant's 
motion  to  vacate  and  set  aside  a  judgment  entered  by  con- 
fession en  a  note  and  dismissing  plaintiff's  suit. 

The  plaintiff,  Ohlsen,  had  an  interest  in  the 
Redwood  Storm  Sash  &  Heating  Co.  Defendant  was  a  salesman 
for  that  company.  He  worked  on  a  commission  basis  and  as 
of  February  1953  had  been  paid  $1,982.12  in  excess  of  his 
commissions.  At  that  time  Ohlsen  negotiated  a  sale  of  his 
interest  in  the  company  and  in  connection  with  that 
transaction  took  an  assignment  of  the  claim  which  the 
company  had  against  defendant,  Einspar .  He  advised 
Einspar  of  the  sale  of  his  interest  in  the  company  and 
that  he  had  taken  an  assignment  of  his  claim  and  thereupon 
Eiaspar  executed  a  note  to  Ohlsen  dated  February  17,  1953 5 
due  180  days  after  date,  in  the  sum  of  $1,982.12.  This 
note  was  not  paid  when  due  and  on  August  17  j  1953 >  a  new 
note  giving  defendant  further  time  was  executed.  This  note 
was  not  paid  when  due  and  the  judgment  in  question  was 
confessed  for  the  amount  of  the  note  ptLus  interest. 

Defendant  makes  the  point  that  "neither  the  defend- 
ant Einspar  nor  the  corporation  [Redwood  Storm  Sash  & 
Heating  Co.]  expected  reimbursement  of  the  drawing  account." 
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It  is  a  general  principle  that  in  the  absence  of  an  agree- 
ment to  the  contrary,  a  salesman  on  commission  is  not 
required  to  repay  the  excess,  unless  it  is  agreed  between 
the  parties  that  he  should  do  so.  Electric  Supply  Corp.  v. 
Meyrick,  3^9  111.  App.  3835  Felsenthal  Bros.  &  Co.  v. 
Gradwohl,  217  111.  App.  170 5  Srere  v.  Rapp.  233  111.  App. 
190.  In  the  case  cited  by  defendant,  Electric  Supply  Corp. 
v.  Meyrick,  supra,  the  court  held  that  the  evidence  on 
behalf  of  the  plaintiff  showed  that  the  drawing  account 
arrangement  was  one  which  permitted  the  plaintiff  to  recover 
the  excess  of  the  amount  drawn  over  commissions  earned.  In 
Strauss  v.  Cohen  Bros.  Co.,  169  111.  App.  337,  it  was  also 
held  that  the  agreement  in  question  was  one  which  con- 
templated a  repayment  by  the  salesman  of  the  excess  over 
commissions  earned. 

In  the  instant  case  it  appears  that  it  was  under- 
stood by  the  parties  that  defendant's  employment  was  on 
a  commission  basis  only  and  that  payments  to  him  would  be 
advanced  against  such  ccmmissions  to  be  earned,  with  the 
further  condition  that  defendant  would  repay  any  advances 
in  excess  of  commissions  earned.  This  was  testified  to  by 
plaintiff  and  his  wife,  who  was  the  bookkeeper  for  the 
company.  In  further  confirmatien  of  that  fact  plaintiff 
introduced  a  series  of  66  exhibits,  being  pay  record  sheets, 
the  originals  of  which  were  presented  to  defendant  each 
week  "by  the  company.  These  sheets  covered  a  period  of  nine 
months  and  each  one  set  forth  the  defendant's  account  with 


•.,;     «c 


rvfv  r;;f   r;v  --''s-       v-s 


* ;  i  _  I      f  j 


'JC-0     .-E.'iirt:? 


i    f.;:ai..?.y 


i;  ,-  -,.  - 


..-.ri  -'-i'l 


.  ■  ■  .    . 


.  '-<  -.  _> 


.1. 


:■  n. 


.!■' 


■I.'        v.     M.V-i       T,t         ...-;, 


ac    v.: 


r-  ''  :■  P  f-     .  -r 


■)■'. 


....      ■  _,   :• 


•  -  ■   • 


J  •    i 


:'!     ,    ,.: 


.  >t-. 


-3- 

the  company  and  tinder  the  legend  "Due  Redwood"  showed  the 
amount  due  that  was  in  excess  of  the  commissions  earned. 
Under  examination  as  an  adverse  witness  Einspar  admitted 
receiving  the  pay  statements  showing  what  was  due  to  Redwood, 
did  not  object  to  them,  and  admitted  that  it  was  a  debt 
against  him.  He  testified  that  at  the  time  he  gave  the  note 
to  Ohlsen  he  thought  the  amount  due  was  a  debit  against  him, 
"against  my  drawing  account."  He  later  testified  that  he 
thought  he  owed  the  money.  As  against  this  testimony 
defendant  introduced  a  U.S.  Information  Return  No.  1099. 
This  form  is  for  the  income  tax  information  of  the  govern- 
ment.  It  requires  employers  to  state  "Salaries,  Fees, 
Ccmmissions  or  other  Compensation"  paid.  Apparently 
Redwood  Storm  Sash  &  Heating  Co.  considered  that  it  was 
obligated  to  make  a  report  of  the  moneys  it  paid  Einspar 
even  though  the  books  ©f  the  company  showed  that  it  was  not 
all  paid  as  salaries,  fees,  commissions  or  other  compensation, 
but  as  an  advance.  In  the  light  of  the  evidence  it  is  clear 
that  this  was  only  an  advance. 

The  only  testimony  by  defendant  in  regard  to  the 
agreement  was  in  his  examination  under  Section  60  of  the 
Civil  Practice  Act  as  an  adverse  witness.  An  examination 
of  the  record  reveals  that  he  specifically  stated  he  signed 
the  note  because  Ohlsen  told  him  it  had  been  transferred 
to  him  (Ohlsen)  and  that  he  needed  it  to  conclude  the  sale 
of  his  interest  in  the  company.  Einspar  admitted  he  owed 
the  money  to  the  company  and  that  after  the  assignment 
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he  owed  the  money  to  Ohlsen.  His  testimony  leaves  no 
doubt  that  he  understood  he  was  indebted. 

Assuming  it  was  a  debt  to  be  repaid  out  of  commis- 
sions to  be  earned  in  the  future,  the  assignment  to  Ohlsen 
cleared  the  account  between  Einspar  and  the  company,  and 
that  was  adequate  consideration  for  the  giving  of  the  note. 

It  is  next  urged  that  plaintiff  was  in  effect  the 
"assignee  of  a  non-negotiable  chose  in  action"  and  as  the 
assignment  was  not  alleged  and  proved  pursuant  to  Rule  22, 
Civil  Practice  Act  (Ch.  110,  Sec.  1^6),  no  cause  of  action 
was  shewn.  Plaintiff  sued  on  a  note  in  which  he  was  payee, 
and  not  by  virtue  of  the  assignment.  The  rule  therefore 
has  no  application  to  this  case. 

The  order  is  reversed  and  the  cause  remanded  with 

directions  to  the  court  to  set  aside  the  order  vacating 

the  judgment,  to  deny  the  motion  to  vacate  and  to  confirm 

the  judgment  as  heretofore  entered. 

Order  reversed  and  cause 
remanded. 

McCormick,  P.  J.,  and  Robson,  J.,  concur. 
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General  No.  10860 


Ac end a  No.  20 


THE 
APPELLATE  COURT  OF  ILLINOIS 

SECOND  DISTRICT 

October  Term,  A.D.  1955 


[FOllI  ■_ 

FEB  1  5  1956 
JUSTUS   L.   JOHNSON 

Clerk  Appellate  Court  Second  Dial 


I     9 


■:■:  m  B.  sc7";:idt? 

Flaintiff-Appellee, 

vs. 

BRUNO  V.    STILLEJR  and 
ALICE  E.    STILLER, 

Defendants -Appellant a* 


APPEAL  F~ 

CIRCUIT  COURT  OF 

LAKE  COUNTY,  I      IS. 


BOfE,  ?.  J. 

By  this  action  John  3.  Schmidt,  a  lawyer,  with  offices 

in  Chicago,  seeks  to  recover  from  Bruno  Y.  ejad  Alice  Stiller 

v:'2S50.Q0  which  he  alleged  in  his  eomplaint  is  due  hir.  for 

legal  services  rendered  the  defendants. 

Upon  the  filing  of  the  complaint  on  September  2?, 

the  next  day 
1954 j  a  summons  was  issued  and/ duly  served  on  both  defendants. 

They  made  no  appearance  and  on  November  9,  1954,  an  order  of 

default  was  entered  and  ten  days  later  on  November  19,  1954, 

judgment  was  rendered  in  favor  of  the  plaintiff  end  against 

the  defendants  for  #2850.00.   On  December  7,  1954,  defendants 

filed  their  motion  to  vacate  and  set  aside  this  Judgment  and 

this  motion  was  supported  by  affidavits  of  the  defendants. 
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Saunter  R.ffiS«vit«  ■'■"t-v*   flle<9  -  nd  upor      Ping 
the  motion  to  vacate  Was  denied  but  leave  was  granted  the 
defendants  to  file  a  further  motion  and  affidavit*,   thereafter, 
on  April  87,  1955,  a  further  action  supported  by  affidavits 

was  filed  by  the  defendants.   Counter  affidavits  were  filed 
by  the  plaintiff  ^no.   upon  a  bearing  the  motion  of  the  defend- 
ants was  denied  and  the  def  end&nt  e  appeal, 

It  appears  from  the  record  that  on  August  25,  1954, 
plaintiff  rendered  the  defendants  a  statement  for  his  le 
services  amounting  to  ■;5750.00  and  requested  payment.   In 
response  to  this  letter,  Alice  E.  Stiller  wrote  the  plaintiff 
en  August  £7,  1954,  expressing  surprise  as  to  the  amount 
the  bill,  but  enclosing  a  check  for  --900.00.   On  October  2, 
19545  which  was  four  days  after  the  suBtmons  in  the  instant 
case  eras  served  upon   defendants,  Alios  2,    Stiller  again  wro 
the  plaintiff  asking  for-  a  detailed  statement  of  his  eharges. 

There  -ere  further  cosrauni cations  between  the  parties, 
but  no  settlement  reached.   Defendants  had  filed  no  a;  ;  saranee 
in  court,  nor  vers  they  represented  by  counsel.  On  October 
29,  1954,  the  attorney  of  record  for  the  plaintiff  wrote  the 
defendant®  that  he  would  "appear  before  the  Honorable   ■" 
Decker  at  the  court  house  in  Waukegan  at  11:30  a.m.  Friday , 
November  5,  1954,  and  prove  up  the  case  now  pending'  against 
you  by  John  Schmidt,   This  notification  is  in  accordance  with 
my  agreement.   You  both  should  be  there.1*  After  the  receipt 
of  this  letter  by  the  defendants,  a  conference  was  held  on 
November  4,  1954,  at  the  Deer-field  Bank.   At  this  conference, 
the  plaintiff  and  his  attorney  and  the  defendants  were  present, 
While  this  conference  was  in  progress,  Bruno  V.  Stiller,  one 
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of  the  defendants,  called  Marvin  allach,  an  attorney,  at  hie 
office  over  the  telephone  and  after  Mr.  ."allach  ansvered  the 
phone,  plaintiff *fl  attorney  conversed  over  the  phone  with  kr. 
•:Tallach  and  after  ec  doing,  plaintiff's  attorney  told  defendants 
that  he  would  not  prove  up  plaintiff* b   case  against  the  defend- 
ants on  .November  5,  1954.   According  to  the  affidavit  of 
Bruno  ?.  Stiller,  the  reason  why  he  and  his  attorney  agreed 
not  to  take  any  steps  in  the  case  on  November  5,  1954,  was 
because  Kr.  ':allaeh,  then  representing  the  defendants,  requested 
the  plaintiff  not  to  proceed  at  that  time  as  he  desired  an 
opportunity  to  further-  consult  with  his  clients. 

It  further  appears  that  on  the  following  day  Mr. 
¥allach  contacted  the  plaintiff  over-  the  phone  and  learned 
from  the  plaintiff  that  no  compromise  could  be  affected  and 
either  the  next  day  or  the  following  day,  Mr.  "allach  again 
contacted  the  plaintiff  over  the  phone  and  in  the  course  of 
their  conversation,  8r.      oh  achfiseo'  the  plaintiff  that 
he  would  have  no  further  participation  in  the   proceeding. 
The  affidavit  of  Mr.  -'allach  is  to  the  effect  that  he  had 
originally  represented  the  defendants  in  an  injunction  pro- 
ceeding pending  in  the  Superior  Court  of  Cook  dounty,  I 
during  its  pendancy  he  withdrew  as  their  attorney  and  consented 
and  agreed  to  the  substitution  of  the  plaintiff  as  attorney 
for  the  defendants;  that  in  the  instant  proceeding.,  the  defend- 
ants requested  him  to  represent  them-,  but  he  declined >  recom- 
mending that  they  retain  local  counsel  in  Wau&egan;  that  he 
advised  the  plaintiff  that  he  did  not  represent  the  defendants 
as  their  attorney  and  that  be  had  only  been  attempting  to 
act  as  ©ecistor. 
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The  Civil  Practice  Act  provides  that  the  court  in 
>ihich  a  Judgment  is  rendered  may,  in  its  discretion,  before 
final  Judgment,  set  aside  any  default  and  may,  within  tnlrty 
days  after  entry  thereof,  set  aside  any  judgment  or  .scree 
upon  good  cause  shown  by  affidavit  upon  such  terms  fend  con- 
ditions an  shall  be  reasonable.   (111.  Ear.  Stat.  1933,  Chap, 
110,  sec.  50,  par.  174,  sub-par.  7)   Cur  Practice  Act  further 
provides  that  its  provisions  shall  be  liberally  construed 
to  the  end  that  controversies  may  be  speedily  and  finally 
determined  according  to  the  substantive  rights  of  the  parties. 
(111.  Pev.  Stat..  1953,  Chap.  110,  sec.  128,  par.  4) 

A  motion  to  set  aside  a  judgment  end  vacate  an  order 
of  default  is  addressed  to  the  sound  legal  discretion  of  the 
court  in  which  it  is  made  and  unless  there  has  been  a  palpable 
abuse  of  such  discretion  an  appellate  court  should  not  inter- 
fere.  If,  however,  the  action  of  the  court  to  which  the 
application  in  ffi&de  is  unjust  and  oppressive  and  has  resulted 
in  a  substantial  injury  to  appellants,  such  actio;,  will  'be 
reversed  on  review.   Such  motion  or  application  should  ehou 
a  meritorious  defense  and  a  reasonable  excuse  for  not  having 
made  that  defense  in  due  time.   (Hitchcock  v.  Herserf  90  111, 
545} 

In  ha  son  v.  McH&mara,  57  111.  847,  the  court,  after 
stating  that  as  a  general  rule  the  Supreme  Court  would  not 
review  the  action  of  the  lower  courts  in  matters  of  discretion, 
went  on  to  observe  that  cases  may  arise  in  which  there  has 
been  such  a  state  of  facts  as  to  call  up:n  the  upper  court  to 
interpose,  to  promote  justice T    by  reviewing  the  decision  of 
the  circuit  court  even  in  the  exercise  of  discretionary  powers. 
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The  court  then  said  (p.  277):   "As  we  understand  the  lonp- 
and  veil  settled  practice  In  thia  state,  it  has  always  b^en 
liberal  in  settinp  aside  defaults  «t  the  term  at  which  they 
were  entered,  where  it  appears  that  justice  will  be  promoted, 
thereby.  -  -  -  'here  it  appears  by  affidavit  that  the  party 
has  a  defense  to  the  merits,  either  to  the  whole  or  a  material 
part  of  the  cause  of  action,  it  has  been  usual  to  set  aside 
the  default,  if  a  reasonable  excuse  is  shown  for  not  hiring 
made  the  defense,  -  -  -  In  sec       •  the  object  i;:  : 
justice  be  done  between  the  parties,  and  not  to  permit  one 
party  to  obtain  and  retain  an  unjust  advantage. * 

In  McMurray  v.  Pcabody  Coal  Company,  281  III.  218, 
at  p.  226,  the  court  said:   "It  has  been  the  lone-  and  veil 
established  practice  in  this  stste  for  courts  to  be  libea  1 
in  netting  aside  defaults  at  the  term  at  which  they   -  ent 
where  it  appears  that  justice  will  be  promoted  thereby. * 

In  City  of  Moline  v.  D.  3,  '■■   ?,.  ?..!:•:  ■'■  ;c  pany, 
262  111.  52  at  p.  65,  in  reversing  a  judgment  and  resianding 
the  cause  with  directions  to  get  aside  the  judgn    of  the 
lower  court  in  a  special  tax  proceeding  end  permit  s   "  lant 
to  file  objections  to  the  confirmation  of  the  tax,  the  court 
said:   sUneer  the  long  and  well  settled  praetiee  in  this  state 
the  courts  hare  been  liberal  in  setting  aside     ult    :■  th 
term  at  which  they  were  entered  where  It  ppe  j     ;  justice 
will  be  promoted,  thereby.   When  it  appears  by  the  affidavit 
filed  in  support  of  the  motion  that  the  party  has  a  defense  to 
the  merits 5  either  to  the  whole  or-  a  material  part  of  the 
cause  cf  aetion5  it  h  s  been  usual  to  set  aside  the  default;  if 
a  reasonable  excuse  is  shew©  for  not  having  fflade  the  defense, " 


! 
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We  recognize  that  vhere  defendant b  are  served  with 
process  and  fall  to  act  either  from  negligence  or  without  >.ny 
reasonable  excuse,  they  have  no  right  to  msi?t  that  they  be 
permitted  to  defend.   In  the  instant  ease  defendants  did  not 
treat  this  suasions  with  indifferences,  but  within  a      ^.ys 
after  service,  one  of  the  defendants  wrote  plaintiff,  her 
former  attorney,  in  connection  with  the  subject  matter  of 
this  action.   There  ;ere  further  ccrarauni cations  had  beti  sen 
the  parties  and  an  agreement  had  that  before  the  ease  went 
to  hearing,  plaintiff (e   attorney  would  notify  defendants 
thereof.   Counsel  for  plaintiff  recognized  this  agreement 
complied  therewith  and  notified  defendants  that  he  would 
proceed,  in  court  on  November  5th  and  requested  thea  to  be 
present.   On  Kovetviber  4th,  however;,  the  day  before  the 
scheduled -hearing,  the  parties  had  another  conference  and  at 
its  conclusion,  defendants  were  told  by  plaintiff  and  his 
attorney  that  nothing  would  be  done  in  court  the  following 
day,   There  were  no  further  communications  between  the  part:  - 
prior  to  the  time  default  was  entered  on  November  9th, 
except  plaintiff  was  advised  by  the  only  attorney  with  whom 
defendants  had  consulted  tht!t  he ,   i\   allaeh,  did  not 
represent  defendants  ~.n   their  attorney  and  this  information 
was  given  plaintiff  at  least  two  days  prior  to  the  tlra  \   the 
d  fault  was  entered. 

The  power  to  set  aside  a  default  and  permit  : 
defendant  to  have  his  d&j  in  court  is  based  upon  substantial 
principles  of  right  and  vrcng  and  is  to  be  exercised  for  the 
prevention  of  injury  and  the  furtherance  of  justice  (51 
Am.  Jur.  279).  The  question  in  the  instant  sase  i   nether 
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Defendant b  were  reasonably  justified  in  relying  upon  the 
promise  or  agreement  of  plaintiff?  counsel.   We  think  they 
were.   Their  failure  to  attend  the  hearing  va8  excusable, 
(see  Loomis  v.  Trdlock,  1  111.  Arp.  2d  598;  Reve  v.  Hardls, 
4  111.  app.  26   81,  183  U.S.  £d  340) 

Plaintiff's  patience  and  that  of  hi;-  counsel  may 
have  been  severely  tried  at  the  attitude  of  defendants  and 
their  showing  ss  to  a  meritorious  defense  to  plaintiff's 
claim  is  not  very  satisfactory,  but  under  all  the  circumstances 
we  feel  that  the  furtherance  of  Justice  requires  that  defend- 
ants be  permitted  to  have  their  day  1®  court. 
^-^     Ths  Judgment  of  tha^lrCuit  court  is  reversed  and 
tj^MJ^aa^^SP^al^r^n^&em^s   K    :  -   '  -judgment. 
:  and^p€rmit  defendants  to  answer  piaintlTf  e  -norapl^in:. 

Reversed  and  remanded  with  directions, 


■ 


This  correction  and  change  made  as  per  letter  from 
Mr.  Justus  L.  Johnson,  received  March  29,  19c6,  dated 
March  28,  1956 

"This  casse  is  reversed  to  theCircuit  Court  of 

Lake  County  with  directions  to  enter  an  order  setting 

aside  the  order  defaulting  the  defendants  which  was  entered 

November  9,  1954,  opening  up  the  judgment  and  directing  the 

defendants  to  answer  within  a  short  day  to  be  fixed  by  the 

court  and  directing  that  the  judgment  rendered  November  19 , 

1954,  remain  a  lien,  as  provided  by  law,  until  the  further 

order  of  the  Circuit  Coutt." 


Modified  opinion,  Marc  h  28,  1956  is  not  to  be 

noted  with  the  rehearing  denied  date,  as  per  Mr.  Latta. 

-  ?  - 
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February  fena,     1956.  J  flT     ^     /I    1    /; 


vs. 


,::laintif :  -       eilee, 


'en-iant-'      ellant« 


r^  t?s 


) 

eal  from 

:ircuit  Court, 

)   innebago  aunty. 


I 


..  —  J. 


1    fe>;       ant  fr      .  .  ent  of 
the  circuit  court  of  ."inneb.  o  aunty  for  6500      id  on 

verdict  and  special  fi      of  &  ,  .  '.ned 

by  the        "f  for  , 

defendant  at  s  c  jr  Is » 

returned  a  verdict  finding  c  -  tot  not       ■'.Ity. 

motions  for  ju  b  notv/it"  for  new 

trial  were  overruled  and  a  new  trial  deniaa. 

In  his  complaint  for    ■        ;$s  of  Lntiff 

charged  that  the  dei        •    t  on  the  5t       lay  of  June,   1 
forcibly  and  unlawfully  and  wilfully  ©ade  -  lit  on  the 

plaintiff  in  that  the  defendant  pulled  out  a   "bill 
struck  the  plaintiff  on  the  left  for  I  with  the  same;    i 
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MOBMHOl   J   8UT:!TJt 


■ 


by  reason  and  in  consequence  of  £;aid  a        .  battery  by 
defendant  and  as  a  direct  and  proxi&ate  result      i 
plaintiff  sustained  severe  Injuries  of  the  left  forehead;  his  left 
eye     everely  hurt;      far      t  nervous  shock;  received 
hospital  treatment  for  10  .ays;  lost  the  vision  of  his  left 
eye;  and  received  Injuries  which  were  pe:    .  .    it  he 
incurred  expenses  in  excess  of  .350  for  medical,  surgical  znd 
hospital  service-  and   tild  have  future 
and  that  he  lost  his  m         >       t*  w  further 

alleged  that  the  ;.   .  t  and  battery  licious 

and  prayed  for  punitive  a   to  the  act' 

led  by 
The  defendant  filed  an  answer  to        iaint 
ing  the  material  .  '        oJ    ie«  ur 

defensC|    '        .  .  ilegin  .ted 

the  del   ant  with  a  knife,  self- 

defense,  and  in  so  ...     neeesj  it  the 

■'   but  used  no  sacra  force  I  ry* 

def    it  also  rile.:    ounter  '    ,  JLnst  the 

plaintiff  al:      that  the  counter-de         Lawfully  as 
ted  the  counter-plaintiff  with  .  -on,  a  knife;    : 

as  a  direct  and  proximate  result  thereof  tl  e  c   it  r-  -  intiff 
sustained  severe  injuries,  both  external       *  the 

shin  of  the  thumb,  index  finger  ant  r  of  his  ri 

hand  --ere  cut;  that  he  suffered  a  severe  ner 

he  became  sick,  sere  and  disabled  and         red  and  wi?:l  suf- 
fer great  physical  pains  that  his.  injuries  are  permanent;  that 
he  will  be  obliged  to  spend  sums  of  nosey  for  medical,     '.cal 
and  hospital  services  and  is  hindered  froa  attending  to  his 
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usual  affair;;  and  employment  and  has  lost   and  will  loce  lar 

m   of  money  which  he  otherwise  would  have  earned;  that  the 
assault  and  battory  of  the  counter-  :e  counter- 

plaintiff  was  malicious  and  that        bar-  I       ic   entitled 
to  recover  punitive  Iditlon  to  actual  dai 

The  counter-defen  iant,  Charlie     ,  filed  an  answer  denying 
the  allegations  oi      rj      of  the  answer  and  denying  the 
allegations  of  the  count ere In  in. 

In  hie  ;.  s  »1  the  defendant  and  counter-plainti 
charges  that  he  was  denied  a  fair  trial  by  a.     rtial  j. 

t  the  verdicts  and  special  findU    r.   stiast  the  manifest 
weight  of  the  evidence;  that  the  court       i  ve  gra  x     I  the 
action  for  ^udgesenfc  notwit  i   i  &i  i  the  verdicts  and  I 
motion  for  new  trial  because,   .  i$   ©j 

discovered  evidence. 

Besdnar  Goby,  wife  of  the  plaintiff,  testli 
about  10:00  or  11:00  o'clock  at  night  on  June  4,  L954,  she  and 
her  husband  went  to  John  Turner's  place,  a  two-story  hoi 
with  a  bar  downstairs,  where  t-he,    teed   id  >l&yed  records 
until  about  1:00  o'clock,  at  which  fcinse  th  !  i  .  3  sed     .  t  ter* 
in-law  hose,  returning  at  SfiGO  o'clock,  and  her 

husband  drank  beer  as   -need  and  then  her  hu*  ..  .         icks 
and  when  he  returned  the  defeat  ant  "patted  her  husband  down" 
and  took  a  knife  off  of  him}  that  they  danced  and  < 
beer  and  at  about  7*00  or  ($s00  o'clock  that  morning  started 

w&*     That  her  husband  then  went  to  get  s  half  pint  of 
whiskey  and  went  back;  to  the  bar  for  t.  . ..  urpose*  That  she 
heard  a  commotion  and  there  was  an  argument  betwer.    aintiff 
and  defendant  about  some  change;  that  she  took  a  Coca-cola 
bottle  away  Trow  her  husband,  set  it  by  the  cigarette  maehine, 
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and  they  both  started  out,   ?hat  as  they  were  leaving,  the 
defendant  said,  ".'ill  yoii  Coby'a  think  you  are  smart."  Plaintiff 
looked  back  and  said,  "Who  are  you  talking  to  "  About  that 
time  defendant  came  out  with  a  stick  about  a  foot  and  a  half 
long  and  hit  her  husband  in  the  left  eye  with  it  and  her 
husband  fell  to  the  floor.   .'hat  one  Ulysi      ■•■•..  too::  her 
and  her  husband  to  the  hospital. 

;'he  further  testified  that  thereafter         ant 
case  to  her  horse  on  June  6     ttquire  about  her  husband  . 
the  defendant  offered  her  ©oney  and  told  her  if  she  would 
withdraw  her  suit,  the  warrant  baken  out  against  hira,  he  wc 
pay  all  the  ex  ortfeer  that  he  would  pive  tl 

property  and  a  he;  «  .-         the  responsibility. 

On  eras  £-emminat  ion  she  denied   it  her  husband  -  I  i Iter- 

cation  with- or  threatened  one     •  standi 

at  the  bar  at  the  time  of  the  argument  over  ,    ■ 

salad  that  the  defendant  knocked  the  knife  out  of  her  husband^ 
hand.  On  re-direct  exaud  lation,  she  testified  that  her  hush 
worked  at  Eoekford   fetern  Shop  about  two  fears* 

S  ttiff  testified  that  he  went  to  Turner* 
about  10:00  or  lit 00  o* clock  at  niggbt  on     h,  1954;  t3 
his  wife  and  sister  were      his,  that  they  bought  a  round  of 
beer  and  at  Is    .?  clock  they  walked  his  sister  hose 
at  2:00  o'clock,   ..fter  returning  he  vent  outside  to  the  r 
room  and  that  when  he  eaise  back  the  defendant      t  the  door, 
"patted  hiai  down"  and  the  plaintiff  gave  the  defendant  his 
knife.  That  they  continued  to  drink  beer  and  play  records  and 
dance  and  started  to  go  home  about  6:00  or  7*00  o'clock  in  the 
-raoming.  That  just  before  leaving  he  went  to  the  bar  to  get 
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a  half  pi  ;t  of  whiskey  and  that  an  arf;      ensued  ov> 
change;  that  he  nicked  up  a  Ceea*eola  bottle,  I         ught 
his  hand  and  took  it  away  fron:  him  J  that  he  started  out  and 
Turner  ease  from  behind  the  counte  with  a  stiek  or  a  billy  club 

and  said,  "You  think  that  you  are  r,od^  rt,       ' Lt 

and  he  fainted.  That  he  had  been  working  at  t  ;ern 

-Oho.  since  1953  and  drew  96* SO  every  two         ;ake« 

he  Ml     :ed  what  was  th<  of  his  eyes 

before  June  5»  1954 »  ana  over  objection,  the  court  permitted 
hla  to  answer,  and  he  stated  erfect. 

he  could  see  out  of  ais  left  t       .  rered  over  objects 

really  could  see  out  of  t,    eye,  tMs  eye  .      ,."ect.r'; 
On  objection  end   faction  raade  by  dU  ■'■.•  ant,  I  te  court  instruc 
the  jury  as  follows?   sThat  voluntary 
and  the  jury  is  Instructed  to  dial    rd  it,  it  Is 
to  any     tion."     plaintiff  further  I   ::....    X   one 
Dr.  i>uchon  treated  hiss  at  the  &@ekf©rd   '     ,       \   stayed 
for  two  weeks;  that  since  J  una  5  -  ad  not  wc  fci  d.     cross* 
examination  he  testified  that  he  could  see  to   :.  \   Lc 
street  in  the  day  ti:oe,  but  not  ood  enough  to   •   ,  Se 
denied  that  he  followed  &m  la  ells  to  ■; 

denied  that  he  threatened  hi®  and  denl^  .    t  he  !  d  i   aife. 
He  stated  that  he  had  km   three  or  four  eteps  frxm       \    b«r 
when  defendant  case  froia  behind  the  bar,  grabbed  his,  turned 
hla  around  and  said,  "fou  think  you  are  dai    art,  '  u.d  he 
answered,  ""ho  are  you  talking  to""  and  lei  :      truck  h 
with  a  club  and  he  fell.  Qa  re-direct  exa&ination  he  testified 
that  his  left  eye  had  been   completely  removed  on  June  5. 
;t.  od  Louie  Ouchori  testified  t 
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and  surgeon,  specialising  in  the  treatment  of  the  eye  and  its 
diseases  and  licensed  to  practice  medicine  in  the  !  tate  of  Illi- 
nois. That  he  ex;.       .aintiff  on  June  5  at  $:30  in  the  siorn- 
ing.  That  the  1  ft  eyeball  was  ru  tared  and  he  removed  the  eye 
that  afternoon.  That  subsequently  he  c     ted  the  right  eye 
of  the  plaintiff,  found  a  visual  disability  and  that  the  vision 
of  the  plaintiff  was  seriously  injured,   tie  further  testified 
that  $150*00  ®s  a  reasonable  charge  for  doctor's  • ervices 
rendered  and  that  the  defendant  paid  |15«00  of  that  chargi 
June  14,  1954*  That  he  had  a  conv^r-       ith  the  defendant 
in  his  office  and  the  defendant  stated  tl-  I  s         to  be 
responsible  for  the  bills  incurred  in  th«       ant  of  plaint i 
He  further  testified  that  $45*00  was  a  reasonable  charge  for 
anesthetist  servicer  .    ;37G.    *  a   reasons Pie  c;     for 
hospital  services  frors  June  §  to  June  17. 

The  defendant     sailed      :tness  undi    .ction 
60  of  the  Civil  Practice  Act  and         at  on  June  5»  1954» 
he  operated  John  Turner'.   :  Pt  Spot  Cafe  ai    !  aitted  t. 
paid  ;50»d0  on   the     Ltal  bill       :,     e  had  a^e&d   to  pay 
the  hospital  bill  and  had     ed  -  acta  or  its      b;  that 
when  the  lawsuit  .   filed  he  refused  payment  on  the  bill.   fa 
further  testified  that  he  had  paid  115*00  to  Or.  Puehon  and 
told  hlK  he  would  nay  the  balance  of  the  doctor  bill.  He  denied 
nrordsing  to  give  frs.  Coby  property,  and  stated  he  did  not 
stake  her  any  proj.-d.ses. 

Yerda  oaucker  testified  for  the  plaintiff  that  she 
was  credit  raanager  at  the  '^ockford  . lejaoriai  dosrital  and  that 
the  defendant  had  made  arranper.entc-  to  pay  the  hos'ital  bill 
for  plaintiff  and  si-  ned  a  note  for  paynsnt  of  the  balance  of 
the  hosoital  bill. 
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The  evidence  of  the  defendant  and  of  the  four  witne 
who  testified  in  his  behalf  is  substantially  as  follows:   That 
the  plaintiff  was  at  John  Turner1?  Safe  on  June  5.   That  he  was 
sitt'.ng  around  eating  and  drin  -in  with  his  wife  and  two  or 
three  oore  friends.  That  Turner  was  not  at  the  Safe,  ana  c 
in  about  6:00  o'clock  in  the  Horning*  That  about  6.   >* clock 
in  the  Esorning,  the     atiff  went  to  the  c     ir  to  make  a 
purchase  and  that         an  argument  concerning  the 
to  be  returned  to  th«     stiff*  That  plaintiff  got  into 
argument  with  Leslie  ;eli:"«,    I  t  Leslie  ells  started  to 
go  and  the  plaintiff  attacked  Leslie  'ells  with  a  knife  and 
at  that  time  the  defendant  grabbed  the  plaintiff  and  scuffled 
with  hiis  knocking  the  knifa  to  the  floor.   ..'.  at  the  laintiff 
picked  up  the  knife  and  chased  the  defendant  back  15  or  2j   feet 
to  the  counter  and  when  the     ntiff  persisted,  ii      ttack 
upon  the  defendant,  that  the  defendant  hit  the     rtiff  rith 
a  short  club  or  stic  :   Peking  the  plaintiff  to  the  floor. 
Leslie  Veils  testified/attendant  stating  that  he  was  acquainted 
with  the  defendant,  was  in  the  restaurant  of  defendant  - 
early  soming  of  June  5,  1954,  and  there* 

when  he  carae  in  at  6:  }Q   o'clock  in  the  dornii     b    .  stand- 
ing at  the  counter  and  he  heard  Coby  arid  another  follow  arguing 
about  soae  change  or  southing  about  change*  That  :'".k;hy  said 
something  out  of  the  way  and  he  replied  that  he  didn't  argue* 
That  he  turned  his  back  and  walked  to  the  door     that  when  he 
got  to  the  door  he  heard  someone  say  "look  out,"  he  was  cosing 
with  <i  knife;  that  he  turned  around  end  Coby  had  the  knife  and 
that  Turner  told  htat  to  give  his,  Turner,  the  knife,  and  ioby 
refused  and  turned  upon  Turner,  and  that  is  v/hen  Turner  hit  ; 
that  they  had  a  little  tussle  with  the  knife  and  that  Turner 
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took  th©  knife  froiu  him  and  that  when  Coby  reached  t 
was  when  Turner  hit  .-'.:.   n  cross-examination,  Plaintiff's 
attorney  asked  the  witness  Leslie  ells  concerning  inconsistent 
answers  to  questions  asked  of  him  on  June  12,  1954 »  in  the 
office  of  the  attorney  for  the  plaintiff,  at  which  tine  he  had 
answered  that  he  had  not  seen  a  knife  or  anything       floor 
and  that  he  thought  Turner  had  a  pistol  and  that  he  did  not 
see  a  knife  and  that  if  the  Laintiff  had  a  knife  he  didn't 
see  it.  These  iBapeachinj   nest ions  .   witJ 

over  the  objection  of  the  attorney  fox'*  the  defendant  who  se< 
reversal  of  this  cause  on  the  ground  that  ti    «ere  not  aaateri 
or  relevant  Matters a  and  therefore      :-  denied   ■'  ir  trial* 
As  related  heretofore,  this  witness  testified  on  direct  exassl- 
nation  that  the  plaintiff  had  a  knife,      Iselosed  by  fur- 
ther examination  of  the  record ,  fchi;     ssi    St   "on  cr> 
examination  that  during  the  scuffle  defendant  got  the  knife 
from  plaintiff.  Sonsldarlng  the  different  stateiae 
by  the  witness  in  the  office  oi        :'"''.••  attorney    June 
12,  1954,  these  £jep<  ■  e  Kg  questions  touched  o.--^   the 
of  self-defense  Interposed  hy  defendant,  and  also  upon  whether 
or  not  as  counter-plaintiff  he  was  entitled  to  recover  on   his 
count erciaiia»  These  matters  were  both  materia]  i-nd   relevant, 
■b  find  no  merit  in  this  contention* 

3efe»&ant*8  e-thar  contention  that  he  was  denied  a  fair 
trial  by  an  impartial  jury  is  based  or       ..■  describes  as 
the  admission  of  opinion  evidence  by  i  :'  Lntiff  relative  to 
the  vision  in  his  left  eye  before  arid  after  the  injury, 
only  case  relied  on  or  cited  by  defendant  to  bear  out  his 
contention  is  a  Compensation  Case»  International  Coal 
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v  Indus,  Coru,  293  111*  524,  That  case  is  authority  for  the 
rule  of  law  that  it  is  co;  :  stent  for  tlaintlff,  though  he  be 

not  qualified  as  an  expert,  to  testify  as  to  his  state  of 
health  and  aa  to  his  ability  to  do  certain  things  in  the  use 
of  the  injured  member  before  and     i  the  accident ,  aa  well 
as  any  other  fact  which  would  enable  the  Coi    -ion  to  draw 
an  inference  as  to  the  ultimate  fact  to  be  determined,  although 
it  is  within  the  province  of  the     I      to  determine  the 
ultimate  fact  as  to  how  sauch  and  to  what  extent  the  plaint 
is  injured.  '?Q   the  setae  effect  ia  the  case     jbalek  v 
Atlass,  Jl>  111*  k   p.  514,  a  case  at  law.  Considering  the 
action  of  the  court  in  striking  a  portl   -  the  answer  given 
by  plaintiff,  and  considering  that  the  ^iry   had  ample  oppor* 
tunity  to  observe  l«  LntlJtf  while  ha  *as  testifying, 
that  the  physician  end  surgeon  t«   I  ed  that  he  removed  the 
eye,  we  cannot  see  how  defendant's  rights  were  prejudiced 
by   the  evidence  as  to  plaintiff's  condition. 

The  da    ant  complains  that  the  verdicts  were 
against  the  manifest  weight  of  the  evidence.   The  jur; 
and  heard  the  witnesses*  vaer    a  uted     .ions  of 
are  presented  to  a  jury  and  the  jury  pm  .m  them, 

palpably  erroneous,  the  finding  of  fact      lot  be  disturbed 
by  the  reviewing  court.  Ori     \   .  v  Clausen,  i  »  .  2d 

412;  People  v  Banieeh,  >'->-  til*  465;  *rug  v  .r.^j^^r  fc   So*, 
335  111.  app«  222;  Beeherer  v  iBell®ville-St»  Lottie  Coach  C  », 
322  ill.  ,  -p.  37;  Rembke  v  3ieser,  2^9  111*   »•  136;  Leahy 

orris,  239  111.  A  p*    ,9.  To  be  against  the  "manifest 
weight  of  the  evidence"  requires  that  an      '   conclusion 
be  clearly  evident.  Griggas  v  Clausen,  supra,  at  p.  419; 
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Olin  Industries,  Inc.  v  'uellner,  1  111.  App.  2d  267;  :  chnei- 
derraar.  v  Interstate  Transit  Xines,  Inc.,  321  111*    •  143, 
147*   ;9  have  exaznlned  the  record  and  do  not  find  thst  the 
verdict  is  manifestly  against  the  weight  of  the  t     ny. 
under  these  circumstances  we  have  no  right  to  sot  aside  the 
jury's  finding. 

It  is  urged  by  de.f^.  ...',.         .  rt  erred 
denying  hie  motions  for  a  direc  ad  verdict  s  ;  tent 

notwithstanding  the  verdicts*  These  motions     it  the 
single  question  whether  there  is  in  ■■     .  .■      evid  nee 
which,  -   iding  alone  and  taken  with  all  Its  Intendments 
most  favorable  to  the  "arty  resisting  the  motion,  tends  to 
prove  the  material  i  In   ease*     Is  v  '-■. 

nait  Authority,  409  111*  $66;     roth  v  'algreen  Co., 
40?  111*  12.1  at  page  130;  3orc$ynaki  v  iugent,  41     L«  147 
at  page  156;  Weinstein  v  Metropolitan      ,.,;...; 
571  at  page  576.  he  are  not  concerned  with  the 
credibility  of  the?  evidence,  but  onl]  tfith  the  narrow  quest 
whether  there  is  any  evidence*  together  w    ail  re     ble 
inferences  to  be  drawn  therefrom,  which  would  justify  s'.;b~ 
sission  of  th<  ease  to  the  jury.  Lindroth  v  Walgreen,    r  , 
at  page  130*  The  trial  judge  properly  denied  -     tions  for 
directed  verdict  and  for  judgment  aotwithsta  idd   the  verdicts* 

is  defendant .  further  contends  thai      >tlon 
mew  trial  should  have  been  granted  on  the  ground   of  newly 
discovered  evidence.  In  support  of  same,  he   •'     :  the 
affidavits  of  four  persons.  An  examination  of  the  affidavits 
of  these  purport odly  newly  discovered  wit      lisclose 
statements  appearing  in  each  affidavit  n        stively  such  as 
"I  have  known  John  Turner  for  a  long  tijae";  ,fI  have  icnovm 
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John  Turner  abo  t  eiftht  years" |   "1  am  .  nled  vith  John 

Turner" ;  and  "I  have  known  John  'ftiraer  for  several  years";   and 
an  examination  of  the  affidavit  of  the  deJ  t,  the 

nasaes  and  street  addresses  of  each  of  sai  »rted  witn  ■  , 

evidently  convinced  the  trial   court  that  these  witnesses  were 
available  an,  the  &«f©  prior  to  the  trial. 

Two  of  the  said  see  left  the  restaurant  approa&isately 

three  hour;?  befoa  i  occurrence*     The  g  vit 

other  two  witness  ;;  their  t  ;  at  best  is 

merely  cumulative*     There  is  not  i       icient  . 

ee  In  locating  t.    .  en  the 

of  defendant  as  would  justify  granting  hi  -   for  new 

trial  based  on  said  ground.  - ic&tions  for  new  trial 

the  ground  of  newly  discovered  evidence  s  >t  loo  tpon 

Kith  favor. by  courts-,   but  sues  ap  .    to  be  subjected 

to  close   scrutiny*      The  burden  is  on  th«  Lie   at  to  rebut 

the  presus^tion  that  the  ver  -       •  is   correct 
there  ha©  been  no  lack  of  aus  di"  ee»     People  v  beborte, 

;  111.   11  j   rowers  v   B  eming,   2  111.   i     u   I    i]   479*     On 

page  4^6  of  its  opinion,  the  court}   in     >wers  v  Br© 

supra,  quotes  froo  People  v  -y,  315  111.  3'"'   i  follows: 

**$iio  evidence  nust  fulfill  the  foil*  •■   ire- 

jaents:     First  *   it  must  appear  to  be  of  such  eon- 
elu&ive  character  that  it  will  probably  cl^nge  the 
result  if  a  new  trial  Is  granted;   second,  it  sauet 
have  been  discovered  since  the  trial  j   third,   it 
oust  be  such  as  could  not  have  been  discovers  I        .'ore 
the  trial  by  the  exercise  of  tiuv  ice;   fourth, 

it  must  be  material  to  the  issue;  and  fifth,   it 

.  st  not  be  eserely  cumulative  to  the  evidence 
offered  on  the  trial  (citing  cases}*1   Stoeker  v. 
bcherer,   1  111.  2nd  405." 

In  Cohen  v  £     rberg,  316  III,  k-pp*  140,  the  court  en 
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142-143  quotes  from  Chicago  &  Alton  R*  Co.  v    aldy,   203  111* 

310,   317,  as  follows: 

"It  cannot  be  the  practice  of  courts  to  allow 
important  natters  to  go  to  trial)  and  because 
one  party  Is  not  satisfied  with  the  results  of 

it,  let  hin  go  out  and  try  to  get  facts  which 
will  enable  him  to  do  better  at  another  trial, 
and  rely  upon  such  after-ascertained  matters  as 
a  basis  for  a  new  trial." 

On  page  144  of  Cohen  v  Sparberg,  supra,  the  court  saids 

s  aptly  said  in  "toll  v,  Gottlieb,  305  U«S«  165:   'It  is  just 

as  Important  that  there  should  be  a  place  to  end  as  that 

there  should  be  a  place  to  begin  litigation.  *  'Trustees  of 

•ichools  of  T  .  o,  y   v.  City  of  Chic  >,  3--'  ill*  hppm   391." 

As  stated  in  Stocked  v  -  cherer,  1  111.  2d  405  ■  409: 

disposition  of  notions  of  this  I  rgely  di 

with  the  trial  court,  and  the  exercise  of  11 

not  be  disturbed  except  in  -   ,;se  of  m   :   t  abuse.'* 

Over  the  objections  of  the  de£  rt   sub- 

raitted  to  the  jury  the  following  special  interrogatory  tendered 

by  plaintiff:   ??.0id  the  d<    ant,  Joan  ,:  .  -  nton 

and  raalicious  assault  and  battery  on  '  .tiff,  Charlie 

Goby1:"  which  the  jury  answer*      :-s»:?  at   n&z 

that  the  interrogatory  was  i  -roper ,  jr%& 

the  affirmative  defense  of  self*de£@ns©|  and  that  It  served 

no  purpose  in  the  case  but  to  eoal^use  the  fury*     hat  he 

was  prejudiced  thereby.     special  interrogator,.        ***®d 

by  defendant.  Ve  are  of  the  o  ."  trial  court 

properly  submitted  this  interrogatory  to  the  jury.  The  coia- 

plalnt  charged  that  the  defendant  "forcibly  and  ur    ally 

and  wilfully  laade  an  assault  on  the       Iff,     ■  and 

that  the  assault  and  battery  was  wilful  and  ssalicloua*" 
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Plaintiff  frayed  for  punitive  damages  in  addition  to  the  actual 
damages  sustained.  The  eoecial  interro gatory  followed  the  alle- 
gations of  the  complaint,  tfe  fail  to  see  how  thin  could  con- 
fuse the  jury.  In  the  recent  case  of  Patterson  v  Denpsey,  2 
111.  A  pp.  2d  291 1  this  court  in  a  like  case  held  that  the 
lower  court  did  not  coranlt  any  error  in  submitting  to  the  jury 
a  special  Interrogatory  calling  for  an  anawei    to  whether 
defendant  did  cosBB.it  a  wanton  and  malicious  assault  and  bat- 
tery upon  plaintiff.      .here  to  the  holding  in  that  tu 

Plaintiff  tendered  fourteen  instruct.      1  £  .  .ich 
eleven  were  given.  Defendant  '•    ■:  .  twenty-one  instr   •  >ns, 
of  which  twelve  w     iwm*   no  instruction  •->.      n  on 
behalf  of  the  court*  Of  the  t^Uivo^   instruction 
of  plaintiff,  def  noant  objects  to  seven*  Defendant  also 
objects  to  the  action  of  the  court  in  refus    light  oi 
nine  instructions  offered  by  his.  To  tr;     treat  each 
one  of  the  instructions  separately  wouu        Lengtnen  thin 
opinion*  We   have  carefully  considered  the  1       >  of  the 
defendant  with  reference  to  the  instructions  and  «re  cannot 
how  he  has  been  in  &ny   way  prejudiced  by  t    Lying  or  re  1 
of  any  certain  instructions  nor  ti    ny  of  oai<2  given  instruc- 
tions appear  to  be  erroneous*     m  i  .  b$     ur  ■.       art 
in  Meyer  v  Gerjs&n,  40?  Ill*  &G0»   406; 

"A  case  which  has  h®m   fairly  tried,  and  where  I 
appellant  has  not  been  prejudiced  by  f'  of 

any  instruction,  should  not  be  reversed  because  of 
sons  technical  nicety  in  argument  conjured  in  the 

minds  of  counsel  for  the  appellant*** 

It  appearing  to  this  court  that  the  parties  have  b. 
fair  trial,  the  jud^ent  of  the-  circuit  court  is  therefore 
affiraed  • 

Judgment  affirmed. 


■  4 
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ELSIE  LAIHO, 

v. 


Appellant, 
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M.  W,  SBERTOLI,  and  RACHEL  LOUISA 
McGaRRY,  Administratrix  of  the 
Estate  of  J.  L.  McGARRY,  Deceased, 

Appellees. 


I 


APPEAL  FROM 


I]    . 


SUPERIOR  COURT, 

COOK  COUNTY. 


JUDGE  FEINBERG  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff's  complaint  charged  defendants  M.  W. 
Sbertoli  and  J.  L.  McGarry,  both  physicians,  with  malpractice 
in  their  delivery  of  her  child  at  birth.   A  trial  with  a  jury 
resulted  in  a  verdict  of  not  guilty.   Plaintiff's  motion  for 
new  trial  having  been  denied,  judgment  was  entered  on  the 
verdict,  and  plaintiff  appeals. 

Defendant  i-icGarry  died,  and  the  administratrix  of 
his  estate  was  made  defendant.   The  essence  of  the  charge  was 
that  the  doctors  were  guilty  of  negligence  in  attending  the 
birth  of  the  child,  and  caused  a  fracture  of  plaintiff's  left 
femur. 

It  appears  that  plaintiff,  46  years  of  age  at  the 
time  of  the  hearing,  had  suffered  since  1937  with  a  chrenic 
condition  of  arthritis  in  both  feet.   In  October,  1945,  the 
arthritic  condition  of  the  left  leg  made  her  walk  abnormally. 
She  had  become  pregnant  during  the  month  of  February,  1945, 
and  was  examined  by  defendant  Sbertoli  on  October  29,  1945. 
The  child  in  question  was  born  dead  on  November  20,  1945. 
Dr.  McGarry  was  in  charge  of  the  delivery,  assisted  by  Dr. 
Sbertoli.  Plaintiff  testified  that  they  had  her  legs  in 
stirrups  during  the  delivery. 
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The  only  evidence  offered  by  plaintiff,  upon  which 
she  relies  for  a  reasonable  inference  to  be  drawn  that  the 
defendant  doctors  were  guilty  of  causing  the  fracture,  was  a 
report  of  Dr.  LeDoux,  the  roentgenologist  on  the  staff  of  the 
hospital  where  the  child  was  born,  and  from  other  testimony 
that  she  had  not  suffered  and  was  not  suffering  from  any 
fracture  at  the  time  she  was  admitted  to  the  hospital  for  the 
delivery  of  the  child.   The  X-ray  taken  by  Dr.  LeDoux  and  his 
report  of  the  condition  shown  in  the  X-ray,  and  found  in  the 
hospital  record,  disclosed  a  fracture  of  the  left  femur.   Dr. 
LeDoux  testified  that  his  report,  with  respect  to  the  fracture 
fcf  the  left  femur,  and  the  X-ray  did  not  refer  to  plaintiff 
but  to  some  other  patient,  and  were  mistakenly  made  a  part  of 
the  hospital  record  of  plaintiff.   Based  on  this  testimony, 
the  court  excluded,  upon  objection  of  defendants,  the  X-ray 
and  report  of  Dr.  LeDoux  with  respect  to  the  fracture,  and 
admitted  in  evidence  the  rest  of  the  hospital  record  of  plain- 
tiff without  objection  from  defendants. 

The  principal  contention  for  reversal  of  the  judgment 
is  that  the  court  committed  error  in  excluding  the  X-ray  and 
report  referred  to.   We  think  there  is  no  merit  in  this  conten- 
tion.  As  a  general  rule,  a  hospital  record  is  not  competent 
as  evidence,  except  that  it  may  be  used  to  refresh  the 
recollection  of  the  witness  who  made  the  entry.   Wright  v. 
Upson,  303  111.  120,  144;  Western  Electric  Co.  v.  Industrial 
Com.,  349  111.  139,  146;  People  v.  Zalimas,  319  111.  186.  An 
exception  could  apply  in  a  charge  of  malpractice  against  a 
physician,  where  it  is  shown  that  the  doctor  so  charged  had 
read  the  hospital  record,  was  familiar  with  it  and  relied  upon 
it,  even  though  the  entries  were  made  by  someone  else,  if  his 
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reliance  upon  such  entry  without  a  reasonable  checkup  on  his 
part  would  disclose  negligence  on  his  part,  resulting  in  the 
injury  complained  of.   aright  v.  Upson,  supra,  p.  144. 

Dr.  Sbertoli  testified  that  he  did  not  agree  with 
the  report  he  saw  in  plaintiff's  hospital  record  with  respect 
to  the  alleged  fractured  femur  and  did  not  rely  on  it.   Upon 
this  state  of  the  record,  the  court  was  justified  in  refusing 
to  admit  said  report.   There  v/ere  subsequent  X-rays  taken  of 
plaintiff's  left  femur  at  another  hospital,  and  there  appears 
a  sharp  dispute  in  the  medical  testimony  as  to  whether  said 
subsequent  X-rays  disclosed  the  alleged  fracture.   There  is 
no  evidence  that  the  defendant  doctors  treated  the  plaintiff 
during  childbirth  in  any  way  that  did  or  could  create  the 
fracture  complained  of.   There  is  no  medical  testimony  of  any 
causal  connection  between  the  claimed  fracture  and  any  of  the 
medical  treatment  complained  of. 

Defendant  argues  that  the  cause  should  never  have 
been  submitted  to  the  jury,  because  there  was  no  evidence 
upon  which  the  jury  could  find  defendants  guilty  of  mal- 
practice.  It  is  unnecessary  to  pass  upon  this  contention, 
since  there  was  a  favorable  verdict  for  the  defendants.   The 
record  justifies  the  verdict. 

Plaintiff  complains  of  the  refusal  to  give  instruc- 
tions Nos.  15,  16  and  IS  on  behalf  of  plaintiff.   U-e  have 
examined  these  refused  instructions,  and  we  think  the  court 
was  justified  in  its  ruling.   They  assumed  facts  not  based 
upon  evidence. 

We  have  also  considered  other  points  raised  by 
plaintiff  and  find  no  merit  in  them. 

The  judgment  is  affirmed. 

AFFIRMED. 
KILEY,  J,,  concurs. 
LE'i/E,  P.J.,  took  no  part. 
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3TUS   L    JOHNSON 

rk  Appellate  Court  Second  DUt. 


Ill  THE 
APPELLATE  COURT  OF  ILLINOIS 
S  3C  fD  DISTRICT 
February  Term,  A.  D.  1956 


PEOPLE  OF  THE  STATE  OF  ILLINOIS, 

Defendant  in  Error, 
vs. 
CHESTER  NAILS, 

Plaintiff  in  Error. 


lA, 


rit  of  Error  to 
County  Court  of 
DuPage  County. 


EOVALDI,  —  J. 


To  an  Information,  consisting  of  two  counts,  charging 
defendant  with  being  an  accessory  to  an  offense,  and  charging 
him  with  failure  to  stop  and  render  aid  to  an  injured  person, 
the  defendant  plead  not  guilty.  A  jury  trial  was  had, 
resulting  in  a  verdict  finding  defendant  guilty  of  the  crime 
of  leaving  the  scene  of  an  accident,  upon  which  the  court, 
after  overruling  motions  for  new  trial  and  in  arrest  of 
judgment,  rendered  judgment  imposing  upon  the  defendant  a 
fine  of  $500;  to  reverse  which  this  writ  of  error  is  prose- 
cuted. 

The  Information  charged  that  Chester  Nails  on  the  7th 
day  of  April,  A.  D.,  1954>  being  a  passenger  in  a  motor 
vehicle  driven  by  one  Ray  C.  Rocke,  then  and  there  involved 
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in  an  accident  on  Route  #64,  situated  in  the  County  of  DuPage 
and  State  of  Illinois,  wherein  the  said  motor  vehicle  was 
driven  into  the  person  of  Orville  Topel  and  knowing  that  the 
said  Orville  Topel  had  sustained  personal  injuries  did  aid, 
abet  and  assist  the  driver  of  said  motor  vehicle  to  lesve  the 
place  of  the  accident  without  giving  his  name,  address  and 
motor  vehicle  number,  in  that  to-wit:   the  said  Chester  Hails 
did  drive  the  said  motor  vehicle  and  the  said  Ray  C.  Rocke 
from  the  scene  of  the  said  accident  without  leaving  informa- 
tion as  to  his  name,  address  and  motor  vehicle  number;  and 
Count  II,  that  said  Chester  Nails  was  then  and  there  involved 
in  an  accident  on  Route  '64,  situated  in  the  County  of  DuPage 
and  State  of  Illinois,  wherein  one  Orville  Topel  was  struck 
by  a  certain  motor  vehicle  which  caused  the  said  Orville 
Topel  to  sustain  personal  injuries  and  that  the  defendant 
failed  to  stop,  give  information  as  to  the  name  of  the  driver, 
address  and  the  registered  number  of  the  motor  vehicle,  and 
did  fail  to  render  reasonable  assistance  and  aid  to  the  said 
injured  person,  and  that  the  said  Chester  Nails  did  drive 
and  propel  the  said  motor  vehicle  from  the  scene  of  the  acci- 
dent, *  -?    • 

The  applicable  sections  of  the  Motor  Vehicle  Act  are 
as  follows: 

Section  133 >  6  36,  Chapter  95s »  Rotor  vehicles,  111. 

Rev.  Stat.,  1953: 

"(a)  The  driver  of  any  vehicle  involved  in  an 
accident  resulting  in  injury  to  or  death  of 
any  person  shall  immediately  stop  such  vehicle 
at  the  scene  of  such  accident  or  as  close  thereto 
as  possible  but  shall  then  forthwith  return  to 
and  in  every  event  shall  remain  at  the  scene  of 
the  accident  until  he  has  fulfilled  the  require- 
ments of  Section  38." 
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"(b)  Any  person  failing  to  stop  or  to  comply  with 
said  requirements  under  such  circumstances  shall 
upon  conviction  be  punished  by  imprisonment  for 
not  less  than  30  days  nor  more  than  1  year  or  by 
fine  of  not  less  than  £100  nor  more  than  vl,000, 
or  by  both  such  fine  and  imprisonment." 

Section  135,  §  3&: 

"The  driver  of  any  vehicle  involved  in  an  acci- 
dent resulting  in  injury  to  or  death  of  any 
person  or  damage  to  any  vehicle  which  is  driven 
or  attended  by  any  person  shall  give  his  name, 
address,  and  the  registration  number  of  the 
vehicle  he  is  driving  and  shall  upon  request 
and  if  available  exhibit  his  operator* s  or 
chauffeur's  license  to  the  person  struck  or  the 
driver  or  occupant  of  or  person  attending  any 
vehicle  collided  with  and  shall  render  to  any 
person  injured  in  such  accident  reasonable 
assistance,  including  the  carrying,  or  the 
making  of  arrangements  for  the  carrying  of  such 
person  to  a  physician,  surgeon,  or  hospital 
for  medical  or  surgical  treatment,  etc." 

Section  236,  §  135: 

"Every  person  who  commits,  attempts  to  commit, 
conspires  to  commit,  or  aids,  or  abets  in  the 
commission  of  any  act  declared  herein  to  be  a 
crime,  whether  individually  or  in  connection 
with  one  or  more  other  persons  or  as  principal, 
agent  or  accessory,  shall  be  guilty  of  such 
offense,  and  every  person  who  falsely,  frau- 
dulently, forcibly,  or  wilfully  induces, 
causes,  coerces,  requires,  permits,  or  directs 
another  to  violate  any  provision  of  this  Act  is 
likewise  guilty  of  such  offense." 

Plaintiff's  in  errotf 

xjqne&bcsabbe  theory  of  the  case  is  that  Count  I  was 

wholly  devoid  of  proof  of  guilt  and  that  Count  II  does  not 
state  a  crime,  inasmuch  as  in  Count  II  defendant  was  charged 
with  failing  to  render  aid  and  assistance  to  the  injured 
party,  and  since  the  statute  only  required  that  the  driver 
of  the  vehicle  involved  render  reasonable  assistance  and  aid, 
and  since  Count  I  admits  that  the  defendant  was  only  a 
passenger,  there  -was  no  statutory  duty  on  the  part  of  the 
defendant  to  render  aid  and  assistance  as  charged  in  said 
Count  II. 
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Six  witnesses  testified  on  behalf  of  the  peonle.   No 
evidence  was  submitted  by  the  defendant.   Orville  Topel  testi- 
fied that  he  was  a  deputy  sheriff  for  DuPage  County  on  the 
7th  of  April,  1954;  and  that  about  1:00  a.m.  in  the  morning 
it  was  foggy;  that  he  was  on  duty  in  a  squad  car  alone  and 
was  involved  in  an  accident  about  1/2  to  3  quarters  of  a  mile 
from  Glen  Ellyn;  that  he  had  left  the  intersection  of  Route 
83  and  Route  64  from  a  gas  station  referred  to  as  Kahn's 
Service  Station,  near  the  City  of  Elmhurst;  that  deputy 
sheriffs  work  out  of  Wheaton;  that  there  was  not  much  traf- 
fic on  the  road  that  evening;  that  while  proceeding  in  a 
westerly  direction  on  Route  64,  otherwise  known  as  llorth 
Avenue,  he  was  travelling  about  20  or  25  miles  an  hour  and 
observed  two  or  three  automobiles  pass  him  in  a  group  and 
he  noticed. that  the  lead  machine  was  weaving  in  a  very 
erratic  manner;  that  he  pulled  the  machine  to  the  side  of 
the  road  to  ascertain  the  condition  of  the  driver,  or  the 
reason  for  the  car  weaving;  that  he  stopped  the  vehicle  just 
west  of  the  east  bridge  of  the  DuPage  River  approximately  one 
block  west  of  Swift  Road  near  Glen  Ellyn;  that  he  pulled  his 
vehicle  entirely  off  the  road  into  a  driveway  of  a  home;  that 
there  were  quite  a  few  homes  in  that  immediate  vicinity; 
that  he  had  a  conversation  with  the  driver  of  the  car  and  that 
he  noticed  other  cars  during  his  discussion  with  the  driver of 
the  first  car;  chat  another  car  came  along  from  the  east 
heading  x^est  in  the  outside  west  bound  lane  of  ilorth  Avenue. 
He  testified  that  while  watching  the  headlights  he  noticed 
this  car  veer  off  to  the  south  across  all  four  lanes  of  North 
Avenue  and  into  a  ditch  on  the  East  side  of  the  bridge ;  that 
he  went  to  the  vehicle  after  it  got  in  the  ditch  and  that  the 
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driver  was  unable  to  get  the -car  out  of  the  mud;  he  summoned 
help  from  the  V/heaton  office  of  the  Sheriff  on  the  two-way  radio. 
Knowing  that  it  was  quite  foggy,  he  decided  to  put  up  flares 
so  that  people  would  know  "something  was  going  on  down  there." 
That  he  went  back  to  his  vehicle  parked  on  the  north  side  of 
Uorth  Avenue  and  procured  five  flares.  At  the  abutment  end  f 
each  cement  portion  of  the  bridge  there  was  a  wooden  stake  and 
he  placed  a  lit  flare  in  the  too  of  each  wooden  stake;  that 
they  -were  red  flares  observable  through  a  fog;  that  he  held 
a  fifth  flare  in  his  hand  for  protection  not  only  for  himself 
but  for  the  drivers  so  that  they  could  see  that  somebody  was 
up  there,  and  that  a  red  flare  was  going;  that  while  waiting 
for  the  tow- truck  another  woman  pulled  up;  he  did  not  identify 
her  or  the  driver  of  the  first  car  or  the  second  car  that  went 
into  the  ditch.   The  driver  of  the  third  car  told  him  that 
her  name  was  Mrs.  J.  J.  Fitsgibbons  of  Glen  Ellyn  and  asked 
him  for  help.   She  asked  if  she  could  r>ark  there  and  wait  for 
the  fog  to  lift;  she  was  afraid  to  drive  and  felt  more  secure 
with  the  police  officer  being  on  the  scene  and  flares  to  pro- 
tect her  from  traffic;  that  at  her  request  he  radioed  his 
office  to  telephone  her  husband  to  let  him  know  her  where- 
abouts; that  he  then  went  back  and  checked  with  the  "fellow" 
who  had  run  off  the  road  into  the  ditch,  conversed  for  five 
or  ten  minutes  with  him  and  then  decided  to  check  on  the  tow- 
truck;  went  back  to  his  squad  car,  picked  up  the  two-way 
receiver  and  was  advised  that  it  would  be  approximately  a  half 
hour  before  the  tow-truck  arrived  due  to  weather  conditions. 
That  he  got  out  of  his  squad  car  and  noticed  the  flare  at 
the  southwest  corner  of  the  bridge  had  gone  out  leaving 
three  flares  ignited.  Assuming,  that  having  placed  them  all 
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at  approximately  the  same  time,  the  others  were  due  to  go  out 
shortly,  he  procured  four  flares  from  the  trunk  of  his  vehicle 
and  struck  one  while  standing  off  the  highway  carrying  the 

replacement  flares  in  his  left  hand;  that  he  proceeded  to 
cross  the  road  with  the  flare  in  front  of  him  where  it  could 
be  visible  to  traffic  to  replace  the  one  that  had  ^one  out. 
There  was  a  truck  at  the  scene  at  that  time  which  had  come 
from  the  east.  He  had  a  conversation  with  the  truck  driver 
and  stepped  out  onto  the  pavement  carrying  the  lighted  flare 
in  his  hand.  After  that,  he  did  not  remember  a  thing.   He 
woke  up  in  the  hospital  nine  days  later  with  a  blood  clot  at 
the  center  of  his  brain  and  had  two  crushed  legs;  he  did  not 
see  or  hear  the  vehicle  that  struck  him;  he  was  standing  about 
on  the  center  line  of  North  Avenue  when  struck.   He  had  not 
been  able  to  return  to  active  duty  since  the  date  of  the  acci- 
dent, and  had  not  b&en  in  any  accidents  since  then.   On  cross- 
examination  he  testified  it  was  foggy  and  he  was  in  the  center 
of  the  highway  having  its  safety  sone  with  two  yellow  str: 
on  it.  He  further  testified  that  he  had  a  civil  action  pend- 
ing in  BuPage  County;  that  as  a  result  of  being  struck  he 
VJ&.3   immediately  rendered  unconscious  and  did  not  remember 
anything  after  that  except  what  was  told  him. 

Leah  Showalter  testified  that  she  was  going  along  north 
Avenue  about  1:00  in  the  morning  coming  from  the  C?olden 
Pheasant  where  she  worked  as  a  waitress;  that  she  was  driving 
her  own  Mercury  vehicle;  that  she  was  proceeding  home  on 
Worth  Avenue  in  a  westerly  direction  and  that  it  wasn't  foggy 
until  she  hit  a  certain  place  about  a  mile  up  the  road;  that 
she  passed  Mr«  Topel  about  a  mile  from  the  Golden  Pheasant 
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and  got  into  a  big  fog  and  couldn't  see;  just  like  a  veil  had 
dropped  dovm  over  the  windshield;  that  she  was  driving  along 
and  heard  a  siren  blow  and  she  knew  she  was  on  the  wron:-  side 
of  the  road  and  pulled  up  suddenly  and  was  near  a  culvert; 
that  Orville  Topel  stopped  her  and  she  was  still  on  the  wrong 
side  of  the  road  and  he  said,  »What*s  the  matter?"  and  she 
said,  "I  couldn't  see,  it  was  too  foggy."  He  said  he  would 
take  her  to  T,;heaton  xvith  his  foglights  if  she  would  wait, 
so  she  pulled  off  the  road;  that  it  was  real  foggy  and  you 
couldn't  see  your  hand  in  front  of  you;  that  Mr.  Topel  pulled 
into  a  driveway  in  front  of  her;  that  he  put  four  flares 
around  the  four  corners  and  some  along  the  street  on  the 
opposite  side  of  the  street,  that  would  be  the  south  side 
of  llorth  Avenue.   He  said  there  was  so:  eone  down  in  the 
ditch  across  the  street  and  "if  I  would  wait  until  he  got 
him  out  then  I  could  follow  him."  She  waited,  and  he  came 
back  and  forth  to  his  car  with  a  flare  in  his  hand  and  he 
had  a  big  flashlight  and  kept  radioing  to  ask  for  help  for 
the  other  car  and  it  was  still  foggy;  that  a  woman  came 
along  and  pulled  up  beside  her  car  and  asked  her  where  she 
was  going;  that  she  said  she  was  going  to  T7heaton;  that  the 
other  woman  said,  "Do  you  think  you  will  get  there  alive?" 
That  she  answered,  "Fir.  Topel  would  take  her  there  if  she 
would  wait,"  and  she  told  this  other  woman  tc  wait;  that  she 
got  out  of  the  car  and  left  it  on  the  highway;  that  he  came 
back  and  pulled  the  car  off  the  road  for  her;  that  he  went 
back  and  forth  a  feif  more  times  and  she  did  not  know  how 
long  they  were  there  when  a  truck  driver  stopped.   That  he 
had  a  lot  of  lights  on  it  and  he  was  ahead  of  Mr*  Topel' s 
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car  and  had  flares;  that  when  Mr,  Topel  came  back  he  had  a 
flashlight  and  a  flare;  that  he  went  and  got  some  more,  evi- 
dently one  had  gone  out,  she  didn't  know,  but  he  had  a  flare 
in  his  hand  and  she  could  see  lots  of  flares  across  on  the 
other  side,  and  the  truck  driver  was  on  her  side  and  she  saw 
flares  in  back  of  her;  that  Mr.  Topel  started  back  across 
the  street  about  ten  feet  in  front  of  her  and  about  four  feet 
from  her  car;  that  all  of  the  sudden  she  heard  a  car  coming 
and  it  whizzed  and  she  heard  a  body  going  up  in  the  air, 
"Bang,"  and  said,  "Oh,  that  nice  policeman."  She  testified 
that  she  went  out  and  was  the  first  one  there,  lifted  his 
head  off  the  pavement,  his  legs  were  pulled  up,  the  side  of 
his  head  was  bashed  in  and  his  eyes  had  shut  and  she  thought 
he  was  dead;  that  some  other  cars  had  stopped  and  "¥e  dragged 
hin  off  on  the  side  of  the  road,  I  do  not  know  who  helped." 
She  testified  there  were  several  people  there  at  the  scene. 
She  didn't  see  the  defendant  there.   She  further  testified 
that  immediately  after  the  accident,  Mr.  Rocke,  who  struck  ^^r , 
Topel,  came  and  said,  "What  happened?"  He  came  up  to  me  and 
I  said,  "Why,  I  think  you  killed  a  man.Tf  The  witness  testi- 
fied, "At  that,  I  think  he  stood  around  a  few  minutes,  then 
he  ran  back  and  jumped  in  the  car  and  they  drove  away.  He 
did  not  talk  to  me  or  tell  me  who  he  was  and  I  had  the  flash- 
light in  my  hand,  and  the  flare  that  Mr.  Topel  had  had,  and 
I  put  it  on  the  back  of  that  car  and  the  woman  that  had 
stooped  got  the  first  three  letters  and  this  truck  driver  got 
the  last  numbers  and  he  wrote  it  on   the  mailbox  there." 
She  did  not  see  the  defendant  Kails  at  the  scene  of  the  acci- 
dent.  She  talked  to  the  gentleman  there  called  Rocke.   On 
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cross-examination  the  witness  testified  that  immediately 
after  lir.  Topel  was  hit  somebody  ran  to  his  aid  and  he  was 
removed  from  the  road  and  the  ambulance  came;  that  there 
were  a  good  number  of  people  there  immediately  after  the  col- 
lision and  that  the  ambulance  came  about  a  half  hour  later; 
that  the  lady  who  had  pulled  ur>  to  the  side  of  her  car  had 
called  the  ambulance;  that  she  did  not  see  the  car  stop 
that  struck  Mr«  Topel;  that  she  saw  that  it  was  stopped  later 
after  the  accident;  that  it  was  stopped  about  two  car  lengths 
across  from  her  on  the  opposite  side  of  the  street;  that 
she  did  not  see  defendant  get  ont  of  the  car  and  that  he 
did  not  come  to  the  scene  of  the  collision;  that  while  Mr. 
Rocke  came  up  to  her,  and  was  standing  around,  the  woman  had 
gone  to  get  the  ambulance. 

Mildred  Fitsgibbons  testified  that  at  about  1:00  a.m. 
she  was  on  her  way  home,  near  Harlem  Avenue,  and  it  started 
to  get  foggy;  that  she  noticed  flares  and  automobiles  on 
both  sides  of  the  highway  on  Joorth  Avenue  and  pulled  off 
the  highway  because  it  was  too  dangerous  to  go  on;  that  she 
noticed  an  officer  setting  up  flares  and  that  she  had  gotten 
out  of  the  car  on  the  north  side  of  the  highway  and  was 
trying  to  cross  the  highway;  that  the  officer  told  her  not 
to  cross,  that  it  was  too  dangerous;  that  he  went  back  and 
shortly  afterwards  he  asked  her  if  she  needed  any  help  and 
she  told  him  she  was  going  to  wait  for  the  fog  to  lift  and 
he  told  her  he  would  direct  her  through  the  fog.   A.  truck 
driver  pulled  up  and  was  placing  flares,  and  this  officer 
went  to  the  truck  and  was  lighting  a  flare  in  the  back,  or 
he  had  lit  one,  and  the  next  thing  she  saw  was  this  car 
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going  east  hit  the  officer  and  it  threw  him  about  20  feet  or 
more  in  the  air;  in  answer  to  the  question  "How  fast  was  the 
car  going  that  struck  him,  have  you  any  idea?"  she  answered, 
"Well,  I  know — xvell,  it  seemed  to  me  about  35  or  40.  I  really 
don't  know,  but  awful  fast  for  a  foggy  night  like  that."  She 
further  testified  after  the  car  struck  Mr.  Topel  she  had  "seen 
a  piece  of  it  being  handed  to  one  of  the  officers  that  was  tak- 
ing the  accident  report.  I  saw  the  car  parked  on  the  outside 
of  the  highway',';  that  she  ran  to  call  the  ambulance  and  didn't 
pay  too  much  attention  to  the  car.   She  further  testified 
that  she  saw  the  car  that  struck  iir.  Topel  leave  the  scene  of 
the  accident.   That  she  did  not  see  the  driver  or  talk  to 
him;  that  the  vehicle  was  about  15  or  20  feet  from  the  scene 
of  the  accident;  it  was  about  10  minutes  or  thereabouts 
when  that  car  left  the  scene  of  the  accident;  that  she  had 
never  seen  the  defendant  until  she  saw  hiia  in  the  courtroom 
last  month.   On  cross-examination  she  testified  that  she  went 
for  the  ambulance  immediately  after  the  accident.   "When  I 
came  back,  Mr.  Rocke's  car  was  still  there.  I  saw  the  car 
pull  away  from  the  scene.  The  car  was  standing  at  the  scene 
of  the  accident  10  or  15  minutes  possibly,  or  thereabouts." 
She  further  testified  that  somebody  else  removed  Mr*  Topel 
from  the  road;  that  there  were  others  there  including  the 
truck  driver  and  a  Mr«  Johnson  and  then  she  ran  for  help;  that 
when  she  got  back  the  ear  was  still  there;  that  she  did  not 
recall  seeing  I-ir.  Rocke;  that  she  did  not  see  who  drove  the 
car  away. 

John  Boris  testified  that  he  was  a  trucker  and  that 
he  witnessed  the  accident  about  1:00  a.m.  and  was  standing 
with  the  deputy  who  was  hit;  that  he  stopped  because  there 
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were  several  cars  off  the  road  at  the  scene  and  someone  was 
waving  a  flashlight,  and  he'  got  out  of  the  truck;  that  he 
could  not  pull  off  the  road  because  the  truck  was  heavy  and 
the  shoulder  v/as  muddy  so  he  stopped  the  truck  on  the  road 
and  got  out  with  four  flares;  that  he  put  one  in  front  of 
the  tractor  about  25  feet,  left  the  lights  on  the  tractor 
and  truck,  and  out  one  flare  alongside  the  trailer  and  one 
at  the  rear  and  he  had  one  in  his  hand;  that  the  deouty  asked 
him  what  was  the  matter  and  he  said  he  thought  somebody  needed 
help.   He  said,  "no.   Everything  is  under  control  here,"  or 
something  to  that  effect,  and  put  his  hand  on  my  shoulder  and 
said,  "'-'ell,  so  long,"  and  "Wham,  we  got  hit";  that  he  was 
struck  also;  that  he  saw  the  car  that  struck  them;  it  v/as 
between  a  '46  and  ?49  Plymouth  and  that  he  thought  it  was 
gray;  that,  he  was  not  badly  hurt,  just  had  a  swollen  ankle; 
that  he  had  a  flare  in  his  hand  and  the  deputy  had  a  flare, 
and  he  may  have  had  a  flashlight  but  he  did  not  know;  that  he 
saw  the  driver  of  the  car  that  struct  them;  that  he  came  over 
and  could  not  talk.   "I  talked  to  him.   I  called  him  a  few 
names  and  he  couldn't  answer  me.   I  asked  him  what  he  was 
doing  on  the  wrong  side  of  the  road.  He  did  not  say  anything 
to  me.  I  took  his  license  number  off  his  car.  As  I  was  fal- 
ling I  got  the  last  four  numbers."  He  further  testified  that 
the  man  stopped  quite  a  xmys   down  the  road  on  the  south  side 
of  the  road;  that  he  ran  across  and  took  the  full  license 
number  and  went  back  and  the  man  driving  the  car  was  standing 
there;  he  got  out  of  the  car  as  the  witness  was  going  across. 
Then  the  cars  started  pulling  up  on  the  road  and  it  was  still 
foggy  so  "I  got  a  bunch  of  fusees  out  of  my  truck  and  striking 
them  and  handing  them  to  people  so  they  wouldn't  get  hit 
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because  cars  were  whizzing  by  and  I  was  too  busy  and  the  next 
thing  I  heard  was  this  woman'  screaming,  'Stop  him,  stop  him.' 
I  saw  the  driver  run  toward  his  car  to  drive  av/ay  and  I  said, 
'let  him  go,  I  got  the  license  number,  and  somebody  else  has 
it  too.'   I  saw  the  Plymouth  leave  the  scene  of  the  accident." 
On  cross-examination  he  stated  that  the  driver  of  the  rlyir.outh 
couldn't  or  wouldn't  talk;  he  didn't  look  like  he  could  talk; 
it  could  have  been  fright  and  it  could  have  been  something 
else.  He  testified  that  he  took  his  license  number  but  he 
did  not  know  if  he  saw  him  take  the  license  number.  He  fur- 
ther testified  that  it  was  just  a  matter  of  a  couple  of 
minutes  from  the  time  of  the  collision  until  "he  got  back  in 
his  car  and  drove  away."  That  he  did  not  say  anything  about 
taking  his  license  number;  his  car  was  about  a  hundred  feet 
away;  that  when  he  took  the  license  number  he  did  not  see 
anybody  sitting  in  the  car;  that  "I  didn't  exactly  look  for 
anyone  else  in  the  car,  but  I  don't  recall  seeing  anyone  else 
in  the  car  that  was  silhouetted,  -with  the  traffic  and  cars 
going  back  and  forth,  and  had  there  been  anyone  sitting  up  I 
believe  I  \fould  have  seen  them." 

Raymond  Carl  Rocke  testified  that  he  lived  at  North 
Avenue  and  Villa  in  the  County,  near  Villa  Park,  and  that  he 
was  acquainted  with  the  defendant  and  was  with  him  about  1:00 
o'clock  a.m.  on  the  7th  of  April,  1954;  that  he  met  him  that 
evening  at  the  Nor-Vil  Inn,  a  tavern  located  at  North  Avenue 
and  Villa;  that  he  was  tending  bar  there  when  defendant  came 
in;  that  at  the  time  defendant  came  in  he  was  in  a  policeman's 
uniform;  that  he  believed  he  had  the  regulation  officer's  uni- 
form, except  for  the  jacket;  that  he  had  on  a  jacket,  tie, 
gun,  trousers,  and  hat  and  he  believed  his  badge  was  on  his 
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jacket,  but  he  did  not  believe  he  had  his  jacket  on;  that  he 
left  the  Nor-Vil  Inn  in  the  company  of  defendant  in  his  \\rife's 
car,  a  red  tudor  1950  Plymouth;  that  after  they  left  the 
Nor-Vil  Inn  they  went  west  to  the  Bavaria,  another  tavern 
located  just  east  of  Main  Street,  Glen  Sllyn;  that  it  was  a 
very  foggy  night  and  that  the  witness  was  driving  the  car; 
that  they  were  at  the  Bavaria  approxi  ately  a  half  hour  leav- 
ing there  right  after  1:00  o'clock  closing  time,  and  that 
he  was  still  in  the  company  of  defendant  driving  east  after 
they  left  the  Bavaria,   That  as  they  proceeded  East,  they 
ran  into  a  heavy  fog  and  the  first  thing  he  realized  was 
he  hit  somebody;  that  he  saw  flares  on  the  north  side  of 
the  street  and  was  traveling  about  25  or  30  miles  an  hour; 
that  it  was  very  foggy;  that  ^rhen  he  realized  he  had  struck 
somebody  he  stooped  as  soon  as  he  could,  got  out  and  culled 
the  man,  x\rho  was  wearing  a  Sheriff's  officer's  uniform,  off 
the  road;  that  defendant  got  out  of  the  car  on  the  othei* 
side  and  he  was  out  at  the  time  the  witness  put  his  jacket 
under  the  man's  head;  defendant  took  his  hat  and  gun  off 
in  the  car  at  the  s  cene  of  the  accident ;  that  the  car  was 
parked  about  50  feet  from  where  he  struck  the  deputy  sheriff; 
that  there  were  a  few  people  around  at  the  time  and  there 
were  several  cars  parked  and  a  truck  on  the  south  side  of 
the  road  also;  that  he  did  not  talk  to  anybody  at  the 
scene  of  the  accident  except  to  the  man  he  hit;  that  he  was 
kind  of  nervous  at  the  time;  that  he  did  not  give  his  name 
and  address  to  anyone  there;  that  he  did  not  show  anyone  his 
driver's  license;  that  he  did  not  give  his  automobile  regis- 
tration number  to  anyone;  that  there  were  houses  nearby  on 
both  sides  of  the  road;  that  he  saw  the  deputy  sheriff's  car 


-  13 


i 

■ 

■ 

; 


parked  on  the  north  side;  that  after  striking  the  deputy  sher- 
iff he  got  in  the  car  to  drive  away  and  defendant  said,  "Let's 
go,  I'll  drive."  That  the  defendant  drove  the  car  away  from 
the  scene  of  the  accident  to  the  witness'  house  about  4»2 
miles  from  the  scene  of  the  accident.   The  witness  further 
testified  that  after  they  sot  home,  defendant  asked  him  to 
get  him  a  jacket  and  he  got  him  a  jacket,  an  army  coat,  and 
witness  asked  his  wife  to  get  dressed  at  the  same  time  and 
his  wife  drove  the  car  back  to  the  scene  of  the  accident; 
and  he  went  to  the  deputy  sheriff  who  was  coming  across  the 
street  who  asked  him  what  happened  and  he  told  him  that  he 
was  the  fellow  who  hit  the  man;  that  he  told  him  that  defen- 
dant i*as  the  man  who  drove  the  car  from  the  scene  of  the 
accident.  On  cross-examination  the  witness  testified  that 
he  remained  at  the  scene  just  long  enough  to  pull  Mr.  Topel 
off  the  road  and  put  witness'  jacket  under  his  head;  that 
defendant  got  out  of  the  car  on  the  other  side,  the  passenger 
side,  away  from  the  road;  that  defendant  did  not  go  over 
with  him  to  see  Mr.  Topel  and  as  far  as  he  knew,  he  remained 
at  the  car;  that  he  did  not  know  where  defendant  was  while 
witness  was  taking  Topel  off  the  road.   That  when  he  got 
back  to  the  car  witness  was  sitting  in  the  driver's  seat  and 
defendant  said,  "Get  over,   v/e've  got  to  get  out  of  here." 
"I  said  fI  was  going  to  drive,'  and  he  said,  'No,  I'll  do 
the  driving.1" 

On  further  cross-examination  it  was  admitted  by  the 
witness  Rocke  that  an  Information  had  been  filed  in  the  County 
Court  charging  him  with  leaving  the  scene  of  an  accident  and 
that  some  six  weeks  before  he  plead  guilty  to  same  and  that 
no  fine  or  penalty  had  been  imposed  and  that  he  had  not  been 
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sentenced  or  punished.   During  the  cross-examination,  it  was 
stipulated  by  the  Stat*'s  Attorney  and  defendant  that  there 
were  presently  three  informations  pending  in  the  County 
Court  against  the  witness,  one  of  which  he  had  plead  guilty 
to,  and  the  other  two  were  still  on  the  call.   In  answer  to 
questions  by  defense  counsel,  "Q  Have  you  been  promised  any 
leniency  or  immunity  or  consideration  in  exchange  for  the 
nature  of  the  testimony  against  Mr.  Hails?"  the  witness 
answered,  "No,  sir,  I  was  not."     ibu  are  seeking  some 
consideration  on  your  behalf  for  your  cooperation  with  the 
State,  is  that  right?"  the  witness  answered,  "No,  sir,  I 
am  waiting  my  turn  the  same  as  anybody  else.11 

Jack  T.  Parish  testified  that  on  the  7th  of  April, 
1954»  he  was  a  deputy  sheriff  of  DuPage  County  and  was  on 
duty  and  investigated  the  accident  wherein  Officer  Topel 
was  injured;  that  he  arrived  at  the  scene  about  2  minutes 
after  2:00  a.m.;  that  he  was  alone;  that  he  found  Officer 
Topel  lying  on  the  pavement  on  the  outer  west-bound  lane; 
that  there  were  about  12  or  15  other  people  present ;  that 
when  he  first  arrived  ne  did  not  find  the  car  that  struck 
Officer  Topel;  that  nobody  present  knew  who  struck  him; 
that  he  encountered  the  defendant  that  evening;  that  the 
first  ti.^e  he  met  him  was  when  the  witness  was  standing 
alongside  the  squad  car  and  defendant  walked  up  and  intro- 
duced himself  as  "Officer  Hails  of  Eimhurst";  that  the  wit- 
ness told  him  who  he  was;  that  defendant  said  that  a  friend 
of  his  was  in  trouble  and  he  would  like  to  help  hin;  that 
the  witness  asked  him  who  it  was  and  defendant  got  in  his 
car  about  that  time,  but  refused  to  tell  him  who  it  was,  or 
tell  him  the  nature  of  the  trouble  his  friend  was  in. 
Officer  Parish  further  testified,  "Well,  to  the  best  of  my 
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recollection  I  asked  him  several  times  who  the  fellow  was, 
or  who  the  friend  was,  I  didn't  know  whether  it  was  a  man  or 
woman,  and  he  didn't  want  to  tell  me.   So  I  simply  told  him 
that  I  couldn't  help  him  if  I  didn't  know  the  nature  of  the 
trouble  the  friend  was  in  or  who  it  was."  Officer  Parish 
had  the  radiator  emblem  off  the  Plymouth  car.   After  his 
conversation  with  defendant,  he  got  out  of  the  car  and  ran 
back  about  five  cars  because  he  had  seen  a  car  oull  into 
line  back  about  five  or  six  cars  and  the  car  was  a  Plymouth 
about  1946  or  1947  and  the  front  radiator  ornament  was  off 
of  it;  that  there  was  a  woman  behind  the  wheel;  that  witness 
walked  up  to  her  and  spoke  to  her  and  asked  her  if  it  was 
her  car;  that  in  the  meantime  he  had  seen  somebody  crouched 
down  in  the  back  seat,  sort  of  lying  down  in  the  right 
hand  corner  of  the  back  seat;  that  the  witness  opened  the 
back  door  and  asked  the  "fellow"  if  he  was  the  owner  of  the 
car.  He  said,  "Tes.n  I  said,  "Were  you  in  the  car  when  it 
struck  the  party  out  here?"  He  said,  "Yes."  The  witness 
further  testified  that  during  his  conversation  with  the 
defendant,  the  defendant  did  not  at  any  time  diselose  to  the 
witness  who  the  driver  of  the  car  was  that  struck  Mr.  Topel; 
he  did  not  tell  the  witness  he  knew  anything  about  the  acci- 
dent; and  he  did  not  tell  the  witness  he  returned  to  the 
scene  of  the  accident  after  having  left  it.  On  cross-examina- 
tion the  witness  testified  that  at  the  station,  defendant 
stated  that  he  was  in  the  car  at  the  time  the  collision 
occurred;  that  although  he  made  that  statement  at  that  time 
he  was  not  placed  under  arrest. 

Any  logical  reading  and  construction  of  the  statute 
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impels  us  to  the  conclusion  that  the  gist  of  the  crime  defined 
in  Sections  133  and  135  of  the  Act  in  question  is  in  the 
concealing  or  attempting  to  conceal  the  identity  of  one  in- 
volved in  an  automobile  accident  wherein  personal  injuries 
are  sustained.   There  can  be  no  doubt  in  reviewing  the 
evidence  in  this  case  that  this  is  precisely  what  the  defen- 
dant sought  to  do:  i.e.  aid  and  abet  Raymond  Rocke  in  fleeing 
from  the  scene  of  the  accident  without  identifying  himself 
as  a  participant,  and  subsequently  endeavoring  to  keep  the 
authorities  from  finding  out  who  precisely  caused  the  acci- 
dent. 

While  it  is  true  as  contended  by  plaintiff  in  error 
that  the  testimony  of  an  accomplice  is  to  be  received  and 
considered  with  great  caution,  and  that  the  courts  will  not 
hesitate  to  reverse  a  judgment  where  the  evidence  of  the 
accomplice  is  discredited,  or  where  that  evidence  is  so 
unreasonable,  improbable  or  unsatisfactory  as  to  justify 
a  reasonable  doubt  of  the  defendant's  guilt,  it  is  also 
true  that  a  conviction  may  be  sustained  on  the  uncorroborated 
testimony  of  an  accomplice.   People  v  Jagman,  311  111.  330; 
People  v  Baskin,  254  111*  509*   ?o  the  same  effect  are  the 
earlier  cases  of  Gray  v  People,  26  111.  344;  Rider  v  People, 
110  111.  11;  Loehr  v  People,  132  111.  504.  Whether  the  tes- 
timony of  an  accomplice  should  be  believed  is  a  question  for 
the  jury.   People  v  Ivagman,  supra;  People  v  Baskin,  supra. 
In  the  latter  case  the  Supreme  Court  sustained  the  judgment 
of  conviction  of  the  crime  of  receiving  stolen  property  on 
the  testimony  of  the  thieves,  even  though  the  latter  contra- 
dicted each  other  as  to  certain  details  and  although  the 
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accused  and  his  foreman  denied  that  they  had  any  dealings  with 
the  thieves  except  to  refuse  to  buy  the  goods. 

The  law  in  each  case  must  be  read  as  applicable  to  the 
particular  facts  involved.  The  testimony  clearly  shows  that 
plaintiff  in  error  was  guilty  of  the  offense  of  aiding  and 
abetting  another  to  commit  the  crime  of  leaving  the  scene  of 
an  accident.  The  proof  leaves  no  reasonable  doubt  that  he 
drove  the  principal  offender  and  the  car  involved  in  the  acci- 
dent from  the  scene,  and  that  he  knew  that  the  principal  had 
not  complied  with  the  statute  and  was  guilty  of  the  offense  of 
leaving  the  scene  of  an  accident  without  complying  with  said 
statute.   The  haste  of  the  plaintiff  in  error  in  removing  him- 
self and  the  principal  from  the  scene  of  the  crime,  his  assis- 
tance in  keeping  the  principal  from  reporting  the  accident, 
his  taking  off  his  hat  and  gun  in  the  car  at  the  time  of  the 
accident,  and  his  asking  for  and  getting  an  army  coat  at  the 
orincioal's  home  before  returning  to  the  scene  of  the  accident, 
indicate  that  plaintiff  in  error  was  guilty  of  the  crime  of 
aiding  and  abetting  another  in  leaving  the  scene  of  the  acci- 
dent in  violation  of  the  statute  hereinabove  referred  to. 
The  un controverted  testimony  of  the  principal,  Raymond  i'-ocke, 
who  is  admittedly  guilty  of  the  crime  of  leaving  the  scene  of 
an  accident,  was  that  plaintiff  in  error  drove  the  car  from 
the  scene.  As  such,  plaintiff  in  error  aided  and  abetted  in 
the  commission  of  a  crime  and  is  guilty  as  a  principal. 

The  jury  saw  and  heard  the  witnesses  who  testified  for 
the  People.  It  gave  credit  to  their  testimony*  In  doing  so 
we  cannot  say  they  were  unjustified.  It  is  not  contended 
that  the  record  contains  any  errors  of  law,  and  unless  we  can 
say  that  the  jury  was  not  justified  in  returning  a  verdict 
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against  the  defendant  it  is  our  duty  not  to  disturb  it. 
People  v  Fortino,  356  111.  415;  People  v  Martin,  304  111. 
494*   The  Supreme  Court  has  frequently  held  that  the  testi- 
mony of  one  witness,  even  though  denied  by  the  accused, 
may  be  sufficient  to  sustain  a  conviction.   People  v  Fortino, 
supra;  People  v  Schanda,  352  111.  36;  People  v  Gchoop,  2#g 
111.  44;  People  v  Zurefc,  277  111.  621. 

In  our  opinion  the  guilt  of  the  defendant  was  shown 
beyond  a  reasonable  doubt,  and  the  judgment  of  the  county 
court  of  DuPage  County  is  affirmed. 


Judgment  affirmed. 
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APPEAL  FROM 
MUNICIPAL  COURT 
OF  CHICAGO 


JAMES  IRVING,  d/b/a  WORLD  WIDE 
AUTO  SALES,  and  ANGELO  SPILLER,  ) 


Appellees.    ) 


MR.  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  Is  an  appeal  by  plaintiff  from  an  order 
entered  January  7,  1955  ln  "the  Municipal  Court  vacating 
a  Judgment  in  his  favor  in  the  sum  of  $1481.00.   The 
Judgment  was  entered  ex  parte  June  10,  195^»  defendants 
having  previously  been  served  with  summons  and  held  in 
default  on  April  9,  1954.   Thereafter,  on  October  22,  1954, 
more  than  four  months  following  the  entry  of  the  Judgment, 
defendants  filed  a  motion  to  vacate. 

Plaintiff's  complaint  of  March  16,  195^  charged 
defendants  with  fraud  and  misrepresentation  In  the  sale 
of  a  certain  automobile.   Summons  was  duly  issued  and  served 
on  defendants  personally  March  26,  1954.   April  9,  195^>  the 
return  day  of  the  summons,  an  order  of  default  was  entered 
against  defendants  for  want  of  an  appearance.  June  10,  195^> 
at  an  ex  parte  hearing,  plaintiff  introduced  evidence  to 
prove  the  allegations  of  his  complaint,  at  the  conclusion 
of  which  he  had  Judgment  in  the  sum  of  $1481.00  and  costs. 

October  22,  1954,  more  than  four  months  after  the 
entry  of  the  Judgment  and  more  than  six  months  after 
defendants  were  defaulted,  they  filed  a  motion  to  vacate. 
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October  27,  195^  plaintiff  filed  a  motion  to  strike  defendants1 
motion  on  the  ground  of  Insufficiency,  and  on  December  Ik, 
195^  defendants  filed  two  affidavits  in  support  of  their 
motion,  one  by  the  defendant  James  Irving,  and  the  other  by 
Dewey  Bullock,  who  Is  not  a  party  to  thts  suit.   Pursuant  to 
hearing  on  plaintiff's  motion  attacking  the  sufficiency  of 
the  defendants1  motion  and  supporting  affidavits,  plaintiff 
filed  his  answer  to  the  motion  and  supporting  affidavits  and 
denied  all  the  material  allegations  contained  therein.   The 
case  was  then  set  for  hearing  January  7$   1955  on   the  merits 
of  the  motion  to  vacate.   No  witnesses  were  sworn,  no 
evidence  was  offered,  and  no  testimony  was  taken  In  support 
of  the  motion  to  vacate.  Upon,  a  reading  of  the  motion  and 
supporting  affidavits  and  the  answer  thereto,  and  over  the 
objections  of  plaintiff  the  court  sustained  defendants' 
motion  and  vacated  the  Judgment. 

A  Judgment  obtained  in  the  Municipal  Court  after 
personal  service  of  summons  cannot  be  vadated  after  the 
expiration  of  thirty  days,  except  under  the  provisions  of 
section  21  of  the  Municipal  Court  Act  (111.  Rev.  Stat.  1953, 
ch.  37*  sec.  376),  which  provides  in  part  as  follows:   "If  no 
motion  to  vacate  .  .  «,  any  such  Judgment  .  .  .  shall  he 
entered  within  thirty  days  after  the  entry  of  such  Judgment, 
.  .  ,  the  same  shall  not  be  vacated  .  .  .  excepting  upon  appeal 
or  by  a  suit  in  equity,  or  by  a  petition  to  said  municipal  court 
setting  forth  grounds  for  vacating  .  .  .  the  same,  which 
would  be  sufficient  to  cause  the  same  to  be  vacated  ...  by 
a  suit  In  equity;   Provided,  however,  that  all  errors  of 
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fact  li>  the  proceedings  In  such  case,  which  might  have 
been  correc-ted  at  common  law  by  the  writ  of  error  coram 
noble  may  be  corrected  by  motion,  or  the  Judgment 
may  be  set  aolde,  In  the  manner  provided  by  law  for 
similar  cases  In  the  circuit  court." 

Defendant's  motion  to  vacate,  filed  more  than  thirty 
days  after  the  entry  of  the  Judgment  and  purporting  to  set 
forth  facts  which,  If  known  to  the  court,  would  have 
prevented  the  rendition  of  the  Judgment,  must  necessarily 
have  been  filed  under  section  21  either  as  a  motion  In  the 
nature  of  a  writ  of  error  coram  nobis  oa*  as  a  petition  In 
the  nature  of  a  bill  of  equity, 

The  rule  Is  well  fettled  that  a  court  of  eqaity 
will  grant  relief  against  a  judgment  where  a  party,  because 
of  fraud,  accident,  mistake,  or  the  act  of  the  opposite  party, 
was  prevented  from  availing  himself  of  his  defense.  Stade  v. 
Stade,  315  p.1.  App%  136.  It  Is  equally  well  settled  that 
equity  will  not  lnterfece  where  the  Judgment  was  entered 
because  of  defendant's  negligence  In  falling  to  Interpose 
a  defense.  Cairo  and  St.  Louis  R.  R.  Co.  f.  Holbrook,  92 
111.  297,  Mohr  v.  M&gfllck,  322  111.  App.  56;  G-ustafeon  v. 
Lundqulst,  33^  111.  App.  287.   In  the  latter  case  the  court 
pertinently  observed:   "When  a  party  Is  sued  and  process 
duly  Issued  and  that  process  has  been  regularly  served 
upon  the  defendant  as  provided  by  law,  he  must  be  governed  by 
the  law  and  rules  of  practice  and  must  present  his  defense 
If  he  desires  to  contest  the  demand  of  the  plaintiff  for 
Judgment.   (Marnlk  v.  Cusak,  317  111.  362,  365.)  A  motion  of 
the  character  here  presented  seeking  to  set  aside  a  final 
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Judgment  of  a  court  having  Jurisdiction  of  the  parties 
and  subject  matter  Is  one  of  serious  import  and  If  treated 
lightly,  threatens  the  stability  of  our  courts.  (Ccnard  v. 
Camphouse,  230  111.  App.  598.}" 

In  the  Instant  case,  defendants'  motion  and 
supporting  affidavits  alleged  no  reason  why  they  failed  to 
file  an  appearance  In  the  case  on  or  before  the  return  day, 
April  9,  195^.   Irving' s  affidavit  merely  states  that  on 
August  12,  1953  plaintiff  purchased  a  Chrysler  automobile 
from  defendant  and  that  the  sale  was  made  by  Dewey  Bullock, 
one  of  the  salesmen  of  World  Wide  Auto  Sales;  that  sub- 
sequently, In  the  month  of  June  195^,  affiant  received  a 
letter  from  the  state's  attorney's  office  requesting  him  to 
appear  there  with  reference  to  a  complaint  lodged  against 
him  and  the  automobile  agency  by  the  plaintiff  Rembert;  that 
in  response  to  the  letter  he  called  on  the  aoalstant  state's 
attorney  in  charge  of  the  case  and  paid  the  sum  of  $57.00 
to  Rembert  in  full  settlement  of  any  and  all  claims  against 
defendants;  that  this  sum  was  paid  at  the  suggestion  of 
the  assistant  state's  attorney,  whose  name  is  unknown 
to  affiant;  that  only  the  assistant  state's  attorney  and 
plaintiff  were  present;  that  plaintiff  gave  affiant  certain 
repair  bllle  marked  "paid";  that  the  transaction  "settled 
the  matter  to  the  complete  satisfaction  of  the  said  Charles 
Rembert";  that  thereafter,  when  defendants  were  served  with 
summons,  affiant  was  advised  by  Bullock  that  he  had  talked 
with  Rembert  who  stated  that  the  matter  had  been  straightened 
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out  at  the  state's  attorney's  office,  and  that  defendants 

should  forget  about  the  summons  as  the  case  would  be 

dismissed;  and  that  Charles  Rembert  was  satisfied  with 

the  settlement.   Bullock's  affidavit  Is  to  the  same  effect. 

It  should  be  observed  that  neither  of  these 

affidavits  alleged  any  reason  why  defendants  failed  to 

file  an  appearance  In  the  case  on  the  return  day.   Bullock's 

affidavit  alleges  only  that  at  some  unspecified  time  after 

plaintiff  and  Irving  had  appeared  In  the  state's  attorney's 

office  In  the  month  of   June  1954,  plaintiff  stated  to  hla 

that  the.  case  would  be  dismissed;  It  failed  to  state  that 

this  alleged  statement  of  plaintiff  was  made  prior  to 

June  10,  195^»  the  date  on  which  the  Judgment  was  entered. 

The  affidavit  of  James  Irving  was  deficient  in  the  same 

respect;  it  states  only  that  at  some  unspecified  time 

during  or  after  the  month  of  June  195^  he  was  advised  by 

Bullock,  his  agent,  that  he  had  talked  with  plaintiff  who 

had  told  him  that  the  case  would  be  dismissed.   Since  such 

statement,  if  made  by  plaintiff,  was  made  during  or  after 

the  month  of  June  195^,  there  Is  nothing  in  the  affidavit 

assigning  any  reason  for  defendants'  failure  to  file  an 

appearance  April  9,  195^>  the  return  day  of  the  summons;  nor 

Is  there  any  reason  assigned  for  failure  of  defendants  to 

take  any  action  to  set  aside  the  default  order  of  April  9, 

195^.   In  the  circumstances  it  must  be  logically  concluded 

that  the  failure  to  appear  and  defend  in  apt  time  was  the 

result  of  defendants'  own  negligence;  their  pleadings 
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affirraatlvely  show  that  plaintiff  was  not  In  any  way 
responsible  therefor.   Accordingly,  defendants'  motion 
was  without  merit  and  should  have  been  denied. 

Defendants  treat  the  payment  of  $57.00  to  plaintiff 
as  In  the  nature  of  an  accord  and  satisfaction.   However, 
this  was  merely  a  refund  of  the  cost  of  repairs  to  the 
automobile.   Apparently  there  was  no  discussion  at  the 
time  of  said  payment,  or  .at  any  other  time,  relative  to 
the  settlement  of  the  difference  In  the  value  of  the  new 
automobile,  upon  which  this  suit  is  predicated. 

Defendants  filed  no  brief  on  appeal,  but  their  counsel 
argued  the  -case  orally,  and  subsequently  filed  a  typewritten 
memorandum  In  support  of  their  argument.   The  principal 
contention  advanced  by  counsel  is  that  the  order  vacating 
the  original  Judgment  after  the  expiration  of  thirty  days 
was  not  final  and  appealable,  and  various  cases  are  cited 
which,  it  seems  to  us,  can  readily  be  distinguished  from 
the  case  at  bar.   Wolf  v.  Proviso  Hospital  Association,  309 
111.  App.  479,  Involved  an  appeal  from  an  order  vacating 
a  Judgment  on  motion  made  within  thirty  days.   General 
Electric  Co.  v.  Gellman  Manufacturing  Co. ,  318  111.  App. 
644,  had  to  do  with  an  appeal  from  an  order  entering  a 
default  and  not  from  an  order  vacating  a  Judgment.   Chicago 
Catholic  Workers'  Credit  Union  v.  Rosenberg,  346  111.  App. 
153i  considered  the  vacation  of  a  conditional  Judgment  in  a 
garnishment  suit;  there  the  court  held  that  an  order  vacating 
a  conditional  Judgment  which  could  be  vacated  at  any  time 
was  not  a  final  order.   Town  of  Magnolia  v.  Kays,  200  111. 
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App.  122,  did  not  involve  any  order  vacating  a  Judgment  but 
was  an  appeal  from  an  order  entering  a  Judgment  for 
defendant. 

Under  the  established  rule  in  this  state  the  order 
in  the  instant  proceeding  is  final  and  appealable.   In 
The  People  v.  Union  Trust  Bank,  ^06  111.  208,  where  a 
similar  question  was  raised,  the  court  said:   "Although 
not  specifically  so  designated,  the  petition  to  vacate 
the  Judgment  .  .  . ,  having  been  filed  more  than  thirty 
days  after  the  Judgment  was  entered,  will  be  treated  as  a 
motion  in  the  nature  of  a  writ  of  error  coram  nobis. 
(Jerome  v.  5019~21  Qulncy  Street  Building  Corp. ,  385  111. 
524.)   A  proceeding  by  motion  in  the  nature  of  a  writ  of 
error  coram  nobis  is  a  new  action  and  an  order  disposing 
of  the  motion  is  final  and  appealable.   (Cow en  v.  Harding 
Hotel  Co. ,  396  111.  477;  Christian  v.  Smlrlnotls,  388  111. 
73.)"   See  also  In  re  Estate  of  Knazek,  1  111.  App.  2d  387, 
wherein  both  the  Union  Trust  Bank  and  the  Jerome  decisions 
are  cited  in  support  of  the  holding  that  "a  proceeding  by 
motion  in  the  nature  of  a  writ  of  error  coram  nobis  under 
section  72  of  the  Civil  Practice  Act  is  a  new  action  and  the 
order  disposing  of  such  a  motion  is  final  and  appealable." 

Since  we  hold  that  defendants  were  negligent  In 
falling  to  appear  and  defend  against  plaintiff  s  claim, 
and  that  the  motion  and  supporting  affidavits  are  insuffi- 
cient under  section  21  of  the  Municipal  Court  Act,  the 
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order  vacating  the  Judgment  must  be  reversed;  the 
stability  and  integrity  of  Judicial  proceedings  requires 
that  this  be  done. 

The  order  vacating  the  Judgment  of  June  10,  195^ 
Is  therefore  reversed. 

ORDER  REVERSED. 
BURKE  and  NIEMEYER,  JJ.,    CONCUR. 
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HARRY  BRAININ, 

) 

GREAT  LAKES  SUPPLY  CORPORATION,  ) 

a  Delaware  corporation,         ) 

Defendant,        ) 


APPEAL  FROM 
SUPERIOR  COURT 
COOK  COUNTY 


LUKE  R.  NEIP, 


Appellee. 


A 


MR.  PRESIDING-  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

The  plaintiff,  Harry  Bralnln,  a  stockholder  In  Great 
Lakes  Supply  Corporation  (hereafter  referred  to  as  the 
corporation),  brought  suit  to  restrain  defendant  Luke  R. 
Nelp  from  assigning,  transferring  or  otherwise  disposing  of 
1000  shares  of  common  stock  of  the  corporation,  to  enjoin 
It  from  transferring  a  certificate  evidencing  the  1000 
shares  on  Its  stock  record  books,  and  for  other  equitable 
relief.  The  defendant  corporation  answered;  the  defendant 
Nelp  Interposed  a  motion  to  strike  the  complaint.   The 
trial  Judge  sustained  the  motion  to  strike  and  dismissed 
the  suit  insofar  as  it  pertained  to  the  defendant  Nolp.   No 
evidence  was  adduced  upon  the  hearing.   Plaintiff  appeals 
from  the  order  entered. 

Great  Lakes  is  a  Delaware  corporation  with  its 
principal  place  of  business  in  the  City  of  Chicago.  Nelp 
at  the  time  of  the  filing  of  the  complaint  was  its  president, 
and  a  member  of  Its  board  of  directors;  plaintiff  Is  the 
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owr.er  of  approximately  ^-0  per  cent  of  the  outstanding  and 

Issued  common  stock  of  the  corporation.   On  October  1,  1953 

Neip  became  one  of  the  signatories  of  the  following 

document. 

"To:   Great  Lakes  Supply  Corporation: 

"The  undersigned,  in  consideration  of  the  assistance 
given  them  In  securing  the  shares  of  common  stock  of  Great 
Lakes  Supply  Corporation  recited  opposite  our  signature, 
hereby  severally  agree   that  If  at  any  time  within  ten  (10) 
years  from  the  date  hereof,  anyone  of  the  undersigned  shall 
sell  said  shares,  In  part  or  in  whole,  that  said  shares 
shall  be  first  tendered  and/or  offered  to  you  at  the 
price  of  $20. 00  per  share,  and  you  shall  have  thirty  (30) 
days  to  accept  or  reject  said  tender  and/or  offer. 

"The  stock  certificates  shall  be  registered  In  our 
respective  names  and  shall  bear  the  following  legend: 

"'Subject  to  the  terms  of  an  agreement  dated  October 
1,  1953  on  file  with  Great  Lakes  Supply  Corporation.' 

"These  recitals  shall  be  binding  on  our  heirs  and/or 
executors  and/or o'jr  assigns. 

Signed: 

Karl  H.  Shaffer  100  shares 
Warren  A.  Behn  100  shares 
Luke  R.  Neip  1000  shares 
Francis  P.  Cornlck  100  shares 
John  A.  Cmar  300  shares 
James  E.  Kelly        295  shares." 
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In  its  answer,  the  corporation  averred  that  the 

agreement  relied  upon  by  plaintiff  was  "...  negotiated, 

prepared  and  executed  by  the  parties  who  signed  it,  the 

corporation  Itself,  through  its  board  of  directors  or 

otherwise,  having  had  nothing  to  do  with  Its  negotiation, 

preparation  or  execution.   The  corporation  received  a 

copy  thereof  several  months  after  October  1,  1953."   It 

also  made  the  following  averment:   "Answering  paragraph  7» 

defendant  says  that  Its  stock  is  not  listed  or  regularly 

traded  in  on  any  market  and  does  not  have,  so  far  as 

defendant  knows,  an  established  market  value;  nor  has 

the  board  of  directors  of  defendant  determined,  or  had 

occasion  to  determine,  the  possibility  or  advisability  of 

purchasing  the  stock  referred  to  in  said  paragraph  if  It 

were  offered  to  it. " 

In  August  or  September  195^  Neip  and  the  other 
signatories  executed  an  Instrument  purporting  to  rescind, 
revoke  and  supersede  the  agreement.   Upon  being  apprised 
of  these  facts,  plaintiff  on  October  Ik,    195i+  eent  a  notice 
in  writing  to  the  defendant  corporation  demanding  that  no 
transfer  of  the  1000  shares  of  stock  be  permitted  on  the 
books,  and  stating  that  an  attempt  to  rescind  the  agreement 
was  a  violation  of  the  treated  rights  of  the  corporation 
as  a  third-party  beneficiary. 

Plaintiff  contends  that  the  stock  has  a  fair 
market  value  of  $33.00  per  share  and  a  book  value  of 
160.00  per  share j  that  if  the  market  value  be  adopted 
as  the  standard,  a  sale  to  a  third  party  by  Neip  of  his  1000 


shares  would  result  In  a  loss  of  $13,000.00  to  the 
corporation  and  approximately  40  per  cent  of  that  amount, 
or  $5000.00,  to  the  plaintiff;  that  if  book  value  be 
adopted  as  the  measure  of  damages,  such  a  sale  would 
result  in  a  loss  to  defendant  corporation  of  approximately 
$40,000.00  and  to  plaintiff  of  approximately  $16,000.00; 
and  that  the  corporation  has  cash  and  a  net  worth  more 
than  sufficient  to  enable  it  to  exercise  the  ortlon 
agreement.   The  corporation  takes  a  neutral  position.   It 
states  in  Its  answer  that  "neither  by  resolution  of  its 
stockholders  nor  by  resolution  of  its  board  of  directors 
has  the  corporation  taken  any  action  or  determined  any 
policy  as  to  purchase  of  its  own  shares  of  common  stock. " 
Nelp  takes  the  position,  as  Indicated  in  the  several 
reasons  assigned  in  support  of  his  motion  to  strike,  that 
the  agreement  he  entered  into  with  certain  other  Individuals, 
not  parties  to  this  suit,  was  solely  for  the  benefit  of  the 
parties  signatory  to  the  agreement  and  did  not  create  or 
make  the  corporation  a  third-party  beneficiary;  also  that 
the  corporation  which  gave  no  consideration,  and  neither 
accepted  nor  relied  upon  the  contract,  lost  no  rights  it 
may  have  had  upon  the  cancellation  and  revocation  of  the 
agreement  by  mutal  consent  of  the  defendant  and  the  other 
parties  thereto;  and  that  the  corporation  has  not  suffered, 
nor  will  it  suffer,  any  financial  detriment. 

It  mu6t  be  conceded  by  reason  of  the  corporation' s 
answer  that  it  had  nothing  to  do  with  the  negotiation, 
preparation  or  execution  of  the  agreement,  that  it  never 
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accepted  the  contract  or  materially  changed  Its  position 

in  reliance  thereon.   In  the  circumstances  the  t^ird  party 
[the  corporation]  has  no  rights,  and  the  parties  may 
cancel  or  rescind.   It  was  so  held  In  Commercial  National 
Bank  v.  Klrkwood,  172  111.  563,  wherein  the  court  said  that 
"a  mere  agreement  between  two  for  the  benefit  of  another  does 
not  create  a  completed  contract.   Until  acceptance  by  the 
third  party  there  la  no  privity  of  contract  between  him 
and  the  promisor. "   This  case  was  followed  in  Betts  v.  Ketchum, 
168  111.  App.  270. 

Moreover,  the  stock  was  not  required  to  be  offered, 
and,  if  not. offered,  the  beneficiary  could  not  compel 
defendant  to  sell;  consequently  the  rescission  by  the 
parties  as  alleged  In  the  complaint  is  the  non-performance 
of  the  offering  for  sale,  and  the  beneficiary  has  no 
enforceable  right.   See  Corbin  on  Contracts,  volume  4, 
section  81$,  page  26l.   In  his  brief  plaintiff  quotes 
section  142,  volume  I,  of  the  Restatement  of  the  Law  of 
Contracts  with  reference  to  the  power  of  a  promlssor  and 
promisee  to  rescind,  and  relies  on  Bay  v.  Williams,  112 
111.  91,  In  support  of  his  position.   That  case  involved 
the  assumption  of  a  mortgage  and,  unlike  the  instant 
proceeding,  presented  a  creditor  relationship. 

In  the  instant  case  there  is  no  allegation  that 
the  corporation  wants  the  stock.   The  argument  that  a 
stockholder  may  sue  If  the  corporation  fails  to  act  is 
grounded  upon  cases  wherein  the  directors  were  charged 
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wlth  fraud  or  breach  of  trust.   There  are  no  charges  of 

that  kind  In  the  Instant  proceeding. 

For  the  reasons  Indicated,  we  hold  that  the  order 
dismissing  the  second  amended  complaint  In  so  far  as  It 
pertains  to  the  defendant  Nelp  should  be  affirmed,  and 
It  Is  so  ordered. 

ORDER  AFFIRMED. 
BURKE  and  NIEMEYER,  J J. ,  CONCUR. 
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JOHN  KAMINSKI,  Sr. ,  and  VICTORIA 
KAMINSKI,  his  wife, 


Plaintiffs, 


v. 


JOSEPH  RYMEK  and  WALTER  OHLER; 
VIOLET  RYMEK  and  VIRGINIA  OHLER,  as 
co-trustees  under  Trust  Agreement 
dated  March  30,  195^  as  Trust  #1~A, 

Defendants. 


VICTORIA  KAMINSKI, 


Appellant. 


v. 


WALTER   OHLER,    VIOLET  RYMEK  and 
VIRGINIA  OHLER,    as  co-trustees  under 
Trust  Agreement   dated  March  30,    195^» 
as   Trust  #1~A, 

Appellees. 


A         'l 


APPEAL  FROM 


SUPERIOR  COURT 


COOK  COUNTY. 


MR.  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

John  Kamlnskl  and  Victoria,  his  wife,  filed  a 
complaint,  consisting  of  two  counts,  against  Joseph  and 
Violet  Rymek,  husband  and  wife,  and  Walter  and  Virginia 
Ohler,  also  husband  and  wife.   In  Count  I  John  Kamlnskl, 
the  husband,  sought  to  recover  damages  from  one  of  the  owners 
of  a  tavern  for  an  alleged  assault  and  battery;  that  cause 
is  pending.   In  Count  II  Victoria  Kamlnskl,  the  wife,  sought 
to  recover  damages  under  the  Dram-Shops  Act  (111.  Rev.  Stat. 
1955»  ch.  ^3,  par.  135)  for  deprivation  of  support,  from  the 
co-owner  of  the  tavern  and  from  the  owners  of  the  premises. 
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Defendants  filed  their  motion  to  strike  Count  II,  which  was 
sustained;  It  was  stricken  with  prejudice;  and  defendants 
were  dismissed  as  parties  thereto.   Plaintiffs  appeal. 

The  question  presented  Is  whether  Count  II  of  the 
complaint,  as  amended,  states  a  good  cause  of  action.   It  is 
alleged  therein  that  plaintiff  Victoria  Kamlnskl  is  the  wife 
of  John  Kamlnskl;  that  on  and  prior  to  September  28,  195^ 
Joseph  Rymek  and  Walter  Ohler  were  owners  of  a  tavern  at 
4058  West  47th  Street  In  Chicago;  that  on  said  date  Violet 
Rymek  and  Virginia  Ohler  held  title  to  said  premises,  as 
trustees,  and  rented  the  property  to  Walter  Ohler,  or 
permitted  its  occupancy  by  him,  with  the  knowledge  that 
alcoholic  liquors  were  to  be  sold  in  the  building;  that  on 
September  26,  195^  Walter  Ohler  sold  or  gave  too  Joseph  Rymek, 
In  the  tavern,  alcoholic  liquor  which  caused  his  intoxication, 
and  that  while  intoxicated  and  in  consequence  thereof,  he 
struck  plaintiff's  husband  John  Kamlnskl,  inflicting  Injuries 
for  which  plaintiffs  seek  redress. 

The  motion  to  strike  alleged  that  Joseph  Rymek,  the 
intoxicated  party,  is  an  owner  of  and  operating  the  tavern 
business  with  Walter  Ohler  on  the  premises  wkich  are  owned  by 
defendants  Violet  Rymek  and  Virginia  Ohler,  and  particularly 
that  Rymek,  the  Intoxicated  party,  owns,  operates  and  controls 
the  tavern  business  alleged  to  be  responsible  for  the  sale  or 
gift  of  the  liquor  complained  of. 

In  the  trial  court,  counsel  for  the  parties  pred- 
icated their  argument  on  the  theory  that  the  relationship 
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betxfeen  the  defendants  Joseph  Rymek  and  Walter  Ohler  was  that 

of  a  co-partnership i  and  presumably  this  is  a  conceded  fact; 
but  regardless  of  whether  they  were  co-owners  or  co-partners, 
the  law  is  well  settled  that  there  cannot  legally  be  con- 
summated, as  between  them,  a  "gift"  or  a  "sale?,  of  alcoholic 
liquor,  within  the  meaning  of  the  context — "by  selling  or 
giving  alcoholic  liquor" — and  wherever  in  the  past  recovery 
has  been  had  under  this  act,  a  "gift"  or  a  "sale"  has 
necessarily  been  involved.   It  is  difficult  to  conceive  how 
Joseph  Rymek,  as  a  co-partner,  could  either  purchase  or  be 
made  a  gift  of  specific  partnership  property  by  Walter  Ohler, 
his  co-partner,  during  the  term  of  the  partnership. 

Gunderson  v.  First  National  Bank  of  Chicago,  296 
111.  App.  Ill,  was  a  suit  against  the  owner  of  a  building 
where  a  tavern  was  located  to  recover  under  the  Dram-Shops 
Act  for  personal  Injuries.   There  the  tavern  operator,  who 
assailed  plaintiff,  helped  himself  to  his  own  liquor,  and  the 
court  held  that  he  was  neither  "selling  or  giving  alcoholic 
liquor"  to  plaintiff's  assailant  within  the  contemplation  of 
the  statute.   The  court  pertinently  observed  that  "in  order 
for  the  plaintiff  to  recover  in  this  cause  it  was  incumbent 
upon  him  to  prove,  among  other  things,  that  the  operator  of 
the  tavern  located  on  the  premises  owned  by  defendant  sold  or 
gave  alcoholic  liquor  to  plaintiff's  assailant  ....   It 
Is  clear  that  Monaco  [the  tavern  operator  who  assailed  plain- 
tiff] could  make  neither  a  sale  nor  a  gift  of  the  liquor  to 
himself  ..."  (Emphasis  supplied.)   The  rationale  of  the 
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court's  finding  Is  that  either  the  elements  constituting  a 
"gift"  or  a  "sale"  were  lacking,  or  that  by  statutory  con- 
struction an  owner  of  a  tavern  business  who  consumes  his  own 
alcoholic  liquor  Is  not  within  the  contemplation  of  the 
statute.   In  the  Instant  case,  If  plaintiffs'  allegations  be 
assumed  as  true,  the  defendant  Joseph  Rymek  consumed  alcoholic 
liquor  from  the  tavern  business,  and  being  a  co-partner,  there 
could  be  neither  a  "gift"  nor  a  "sale"  of  the  liquor  to  him 
on  the  part  of  his  co-partner  Ohler.   The  Impossibility  of  such 
a  transaction  Is  apparent.   The  liquor  located  on  the  tavern 
premises  could  be  classified  as  specific  partnership  property, 
and  Rymek,  by  virtue  of  his  status  as  co-partner,  has  an 
Interest,  as  owner  In  common  of  the  entire  liquor  supply, 
Identical  with  his  co-partner  Ohler;  both  of  them  as 
co-partners  owned  the  liquor  consumed;  neither  one  can  be 
said  to  have  owned  a  specific  portion  of  It. 

The  Dram-Shops  Act  Is  a  statute  of  highly  penal 
character,  providing  rights  of  action  unknown  to  the  common 
law,  and  "should,  according  to  well  understood  canons,  receive 
a  strict  construction. "   Cruse  v.  Aden,  127  111.  231.   The 
courts  of  this  state  have  generally  so  construed  It.   Howlett 
v.  McGarvey,  33^  111.  App.  512. 

The  authorities  are  in  accord  that  under  the  express 
language  of  the  act  there  Is  the  necessity  for  a  "gift"  or  a 
"sale"  of  alcoholic  liquor  from  the  owner  of  the  tavern 
business,  his  agents  or  employees  to  the  intoxicant  who  in 
turn  is  the  cause  of  injury  or  damage  to  another,  before  a 
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cause  of  action  under  the  statute  exists.   The  meaning  of 
"selling"  or  "giving"  has  a  definite  connotation  In  the  eyes 
of  the  law.   Plaintiffs  cite  no  cases  holding  that  one  of  two 
co~partners  of  a  tavern  business  who  consumes  a  portion  of 
the  alcoholic  liquor  belonging  to  the  business  comes  within 
the  provisions  of  a  "gift"  or  a  "sale"  as  contemplated  by  the 
statute. 

Accordingly,  we  are  of  the  opinion  that  the  order 
of  the  trial  court  was  proper,  and  it  is  therefore  affirmed. 

ORDER  AFFIRMED. 

BURKE  AND  NIEMEYER,  J J. ,  CONCUR. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 

Defendants  In  Error, 
v. 
RALPH  NEAL, 

Plaintiff  In  Error. 


H  iff 


i 


ERROR  TO 
MUNICIPAL  COURT 
OF  CHICAGO 


U, 


L«   «_>  v>  fvat 


MR.  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT, 


Ralph  Neal  brought  writ  of  error  to  review  a  judgment 
of  the  Municipal  Court  of  Chicago,  rendered  pursuant  to 
a  trial  without  Jury,  finding  him  guilty  of  violating 
section  36  of  the  Uniform  Act  Regulating  Traffic  on 
Highways  (111.  Rev.  Stat.  1955$    ch.  95  1/2,  sec.  133) 
concerning  accidents  involving  death  or  personal  injuries. 

The  sole  question  relates  to  the  sufficiency  of  the 
information  under  which  defendant  was  tried  and  convicted. 
It  was  brought  "In  the  name  and  by  the  authority  of  the 
People  of  Chicago  Park  District,  State  of  Illinois," 
and  in  substance  it  alleged  that  at  a  certain  time  and 
place  defendant  "did  then  and  there  unlawfully  violate 
Section  36  U.  A.  R.  T.  Ace.  Involv.  Death  of  the  (M.  V.  L. ) 
(U.  A.  R.  T.)  (of  the  State  of  Illinois)  by  Y37. "   The 
court  found  defendant  guilty  and  entered  Judgment  on  the 
finding,  ordering  him  to  pay  a  fine  of  $500.00  and  costs. 

Section  33  of  article  VI  of  the  State  constitution 
provides  that  all  process  shall  run   "In  the  name  of  the  _ 
People  of  the  State  of  Illinois;  and  all  prosecutions 
shall  be  carried  on:   In  the  name  and  by  the  authority 
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of  the  People  of  the  State  of  Illinois. "   The  Instant 
proceeding  charged  violation  of  a  State  statute.   The 
information  brought  "In  the  name  and  by  the  authority 
of  the  People  of  Chicago  Park  District,  State  of  Illinois" 
does  not  comply /  with  the  constitutional  provision.   Instead 
of  being  brought  "In  the  name  of  the  People  of  the  State  of 
Illinois,"  as  the  constitution  provides,  it  was  brought 
by  the  authority  of  the  Chicago  Park  District,  a  municipal 
corporation,  and  was  therefore  void. 

In  People  v.  Whltmer,  2^3  111.  App.  2^4,  where  this 
precise  question  was  considered,  the  court  quoted  from 
several  Illinois  decisions  holding  that  an  information 
will  be  found  void  if  it  is  not  technically  correct,  and 
pointed  out  that  there  are  no  cases  to  the  contrary.   The 
court's  excerpt  from  Hay  v.  The  People,  59  111.  9^f    is 
particularly  relevant  to  the  instant  case:   "'The  motion 
to  quash  should  have  been  sustained.   The  information 
does  not  run,   "in  the  name  and  by  the  authority  of  the 
People  of  the  State  of  Illinois,"  as  required  by  the 
constitution.   These  words  can-not  be  dispensed  with. 
They  constitute  matter  of  substance,  and  advantage  can 
be  taken  of  their  omission,  in  arrest  or  on  error.   This 
proceeding  is  a  prosecution,  and  the  language  of  the 
constitution  must  be  used,,  as  in  Indictments.'"   See 
also  the  earlier  case  of  Johnson  v.  The  People,  113 
111.  99. 
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It  Is  further  urged  by  defendant  that  the  information 

filed  against  him  was  not  specific  In  that  it  charged 
no  particulars  in  the  manner  in  which  section  36  was 
violated.  We  think  the  point  is  well  taken  and  sustained 
by  the  decisions  in  this  state.   The  People  v.  Trumbley, 
252  111.  29;  The  People  v.  Green,  368  111.  242;  The  People  v. 
Flynn,  375  HI.  366. 

For  the  reasons  indicated,  the  Judgment  of  the 
Municipal  Court  is  reversed. 

JUDGMENT  REVERSED. 
BURKE  and  NIEMEYER,  JJ. ,  CONCUR. 
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PEOPLE  OF  THE  STATE  OF 
ILLINOIS, 

Defendant  in  Error, 


ERROR  TO  CRIMINAL  COURT 
COOK  COUNTY o 


1 


SAM  GAROFOLO  and  CHRIST 
CHIARMONTE , 

Plaintiffs  in  Error. 

JUDGE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE  COURT. 

Defendants  seek  the  reversal  on  writ  of  error  of  a 
judgment  sentencing  them  to  the  penitentiary  en  conviction  of 
a  charge  of  conspiracy  to  make,  forge  and  counterfeit  a  large 
number  of  cigarette  tax  meter  stamps;  to  cause  and  procure 
the  forgery'  and  counterfeiting  of  such  cigarette  tax  meter 
stamps;  to  utter,  publish,  tender  and  pass  as  true  and  genuine 
a  large  number  of  false,  forged  and  counterfeited  cigarette 
tax  meter  stamps,  well-knowing  the  same  to  be  false,  forged 
and  counterfeited;  to  sell  or  offer  to  sell  for  money  to  divers 
persons  engaged  in  the  business  of  reselling  cigarettes,  divers 
numbers  of  original  packages  of  cigarettes  as  defined  in  the 
Illinois  Cigarette  Tax  Act,  each  package  having  affixed  there- 
to a  false,  forged,  counterfeited  and  spurious  cigarette  tax 
meter  stamp,  well- knowing  the  stamps  to  be  false,  forged, 
counterfeited  and  spurious. 

There  is  no  conflict  in  the  evidence.  Defendant 
Garofolo  was  president  of  the  Villa  Park  Wholesale  Tobacco 
Company  (hereinafter  called  the  Villa  Park  Company),  an 
Illinois  corporation  having  its  office  in  Villa  Park,  Illinois. 
The  corporation  was  a  licensee  of  the  Department  of  Revenue 
of  the  State  of  Illinois  as  distributer  of  cigarettes. 
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Stamp  meter  No,  23971  issued  to  the  company  had  a  definite, 
special  lay-out  plan  that  had  been  adopted  by  the  State  of 
Illinois  and  was  confined  solely  to  that  meter.  The  number 
23971  was  assigned  only  to  the  company.  Defendant  Chiarmonte 
worked  for  Garofolo  in  Villa  Park  for  some  time  prior  to 
September  1950,  when  he  began  doing  business  as  the  Christy 
Tobacco  Company  at  3^+58  West  Fullerton  avenue,  Chicago,  taking 
over  as  customers  at  least  eight  retail  cigarette  dealers  in 
Chicago  who  had  previously  been  customers  of  the  Villa  Park 
Company.  He  bought  cigarettes  from  Garofolo  and  from  other 
dealers.  He 'delivered  to  Garofolo  many  checks  received  from 
the  prior  customers  of  Garofolo,  and  these  checks  were  deposit- 
ed to  the  credit  of  the  Villa  Park  Company  or  cashed  at  the 
bank  in  which  Garofolo 's  company  had  its  account.   In  September 
1950  the  endorsement  of  the  Christy  Tobacco  Company  on  not  to 
exceed  ten  of  these  checks  was  made  by  Garofolo.  There  is  no 
evidence  of  the  disposition  of  the  proceeds  of  checks  which 
were  cashed  at  the  banke  This  practice  continued  until 
November  25,  1951?  when  state  police,  armed  with  search 
warrants,  made  simultaneous  searches  ef  the  premises  of 
the  Villa  Park  Company  and  the  Christy  Tobacco  Company.   In 
the  premises  of  the  Villa  Park  Company  a  number  ©f  cigarettes 
properly  stamped,  and  some  unstamped,  were  found.  Stamp 
meter  No.  23971  was  delivered  to  the  authorities.   In  the 
Christy  Tobacco  Company  premises  a  large  number  of  cartons 
of  cigarettes  bearing  spurious  and  counterfeited  stamp 
No.  23971  were  found,  together  with  a  considerably  smaller 
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number  of  cartons   of  cigarettes  "bearing  the   genuine   stamp 

No.  23971. 

Nick  Montalbano  drove  an  automobile  truck,  delivering 
cigarettes  for  Garofolo  until  September  1950  when  he  performed 
the  same  service  for  Chiarmonte.  He  testified  as  a  witness 
fcr  the  people  that  while  working  for  Chiarmonte  he  received 
no  orders  from  Garofoloj  that  he  picked  up  cigarettes  for 
Chiarmonte  from  dealers  other  than  Garofolo,  and  that  other 
dealers  delivered  cigarettes  to  the  Christy  Tobacco  Company 
premises.  The  truck  which  he  operated  bore  on  Its  side  the 
Initials  of  the  Villa  Park  Company.  This  truck  was  sold  by 
Garofolo  to  Chiarmonte  in  February  1950,  and  later  sold  by 
him  to  Montalbano,  Montalbano  ceased  driving  for  Chiarmonte 
in  the  summer  of  1951.  Ke  had  not  completed  payments  on  the 
truck  and  left  It  with  Chiarmonte . 

Evidence  was  Introduced  on  behalf  of  defendants  to 
show  that  the  Villa  Park  Company  bought  from  the  state  suffi- 
cient stamps  to  cover  the  cigarettes  purchased  and  sold  by  it. 
Stuart  J.  Madenford,  an  employee  of  the  company  which  manu- 
factured the  stamp  meters  used  by  the  State  of  Illinois, 
testified:   "Anyone  who  wanted  to  duplicate  a  particular 
stamp  could  just  purchase  a  carton  at  any  store  and  endeavor 
to  duplicate  it." 

The  conviction  of  the  defendants  rested  wholly  en 
circumstantial  evidence.  As  stated  In  The  People  v.  Widmayer? 
^02  ill.  1V3,  Ik6-lh7s 
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"It  is  the  rule  with  reference  to  the  sufficiency  of  cir- 
cumstantial evidence  to  convict,  that  it  must  he  of  a 
conclusive  nature  and  tendency,  leading  on  the  whole  to 
a  satisfactory  conclusion.   It  must  produce  a  reasonable 
and  moral  certainty  that  the  accused  and  no  one  else 
committed  the  crime.  His  guilt  must  be  so  thoroughly 
established  as  to  exclude  every  other  reasonable 
hypothesis.   (People  y._  Yaunce,.  378  111.  307;  People  v. 
Creeo T  395  111*  ^51 •)  To  warrant  conviction  of  a  crime 
on  circumstantial  evidence,  the  proof  must  be  of  a  con- 
clusive nature  and  tendency,  leading  on  the  whole  to  a 
satisfactory  conclusion  and  producing  a  reasonable  and 
moral  certainty  that  the  accused  and  no  one  else  cemmitted 
the  crime.   People  v.  Grizzel.  382  111.  11." 

There  is  no  evidence  that  either  of  the  defendants  made  or 
procured  the  making  of  the  spurious  or  counterfeited  stamps. 
The  testimony  of  the  employee  of  the  maker  of  the  stamp  meters 
used  by  the  State  of  Illinois  that  anyone  could  just  purchase 
a  carton  of  cigarettes  at  any  store  and  endeavor  to  duplicate 
the  stamp,  is  evidence  that  the  spurious  and  counterfeited 
stamps  on  the  cigarettes  found  on  the  premises  of  the  Christy 
Tobacco  Company  could  have  been  made  without  the  knowledge  or 
consent  of  either  of  the  defendants.  There  Is  no  evidence 
that  either  defendant  knew  that  the  stamps  on  the  cigarettes 
In  the  possession  of  ChlarmonfcS  were  spurious  er  counterfeit  „ 
There  is  no  legitimate  inference  of  guilty  knowledge  from 
the  mere  possession  of  the  cigarettes  (Price  v»  United  States, 
70  F.2d  if 67 >  ^68),  or  from  a  sale  or  offer  to  sell  cigarettes 
bearing  a  spurious  or  counterfeit  stamp  (United  States  v, 
Litberg.  175  F.2d  20,  23). 

Furthermore,  there  is  no  evidence  of  an  unlawful  com- 
bination between  the  defendants  unless  it  may  be  inferred  from 
the  sale  of  cigarettes  by  Garofolo  to  Chiarmonte  after  September 
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1950  and  delivery  of  the  checks  payable  to  the  Christy  Tobacco 
Company,  hereinbefore  mentioned,  to  Garofolo  and  the  deposit 
of  the  proceeds  in  the  account  of  the  Villa  Park  Company. 
So  far  as  the  evidence  shows,  the  proceeds  of  the  few  checks 
cashed  at  the  bank  may  have  been  turned  over  to  Chiarmonte, 
the  endorsement  of  the  Villa  Park  Company  being  a  mere 
accommodation  necessary  to  enable  Chiarmonte  to  get  the 
money  on  these  checks.  There  is  no  evidence  that  he  had 
a  bank  account  of  his  own.   It  may  well  be,  as  defendants 
suggest,  the  remaining  checks  were  delivered  to  Garofolo  In 
payment  for 'cigarettes  sold  by  him  to  Chiarmonte.   If  so, 
the  transactions  in  respect  to  the  checks  are  consistent  with 
the  innocence  of  the  defendants  and  therefore  no  evidence  ©f 
guilt,  even  though  as  the  trial  court  said,  In  considering  a 
motion  for  a  directed  verdict,  "If  these  defendants  were  in 
a  criminal  conspiracy  to  defraud  the  state,  why  they  would 
have  done  the  very  thing  they  showed  they  did  do  here." 

The  evidence  does  not  meet  the  tests  for  conviction 
on  circumstantial  evidence  hereinbefore  stated,  and  the 
judgment  must  be  reversed.  This  conclusion  makes  unnecessary 
the  consideration  of  other  points  raised  by  defendants. 

Judgment  reversed. 
Friend,  P.  J.,  and  Burke,  J.,  concur. 
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JOSEPH  BAGLIERI, 


Appellee, 


v. 


91 

APPEAL  FROM 


SUPERIOR  COURT 


COOK  COUNTY 


J 
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R.  R.  HESSLING  and  JUST  RENT  A 
CAR  COMPANY, 

Defendants. 

On  Appeal  of  JUST  RENT  A  CAR 
COMPANY, 

Appellant. 


JUDGE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE  COURT. 

Defendant  Just  Rent  A  Car  Company,  a  corporation, 
appeals  from  an  order  denying  Its  motion  to  vacate  a  Judgment 
by  default  for  $5,000  entered  against  it  In  plaintiff's 
action  for  injuries  sustained  in  a  collision  between 
plaintiff's  automobile  and  an  automobile  of  defendant 
rented,  leased  to  or  permitted  to  be  used  by  the  co-defendant, 
R.  R.  Hessling.   The  principal  ground  relied  upon  for  the 
vacation  of  the  Judgment  is  the  alleged  failure  of  the 
complaint  to  state  a  cause  of  action. 

Plaintiff  alleges  in  paragraph  2  of  his  amended 
complaint  that  "the  defendant  Just-Rent-A-Car,  Company, 
a  corporation,  rented  or  leased  to,  or  permitted  the  use 
of  a  certain  automobile  by  Richard  R.  Hessling,  co-defendant, 
and  the  said  co-defendant  did  operate  and  drive  said  auto- 
mobile, the  property  of  this  defendant,  Just-Rent-A-Car, 
Company,  a  corporation,  with  the  latter' s  knowledge,  per- 
mission and  consent."   There  Is  no  allegation  that  Hessling 
was  an  agent  or  employee  of  the  defendant-owner  of  the 
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automoblle.   The  relation  between  the  defendants,  therefore, 
is  that  of  bailor  and  bailee,  and  the  bailor  is  not  liable 
for  the  negligence  of  the  bailee.   Singer  v.  Cross,  257 
111.  App.  IH;  Dean  v.  Ketter,  328  111.  App.  206;  Mosby  v. 
Kimball,  345  111.  ^20.   There  being  a  total  failure  to  state 
a  cause  of  action,  the  insufficiency  of  the  complaint  may 
be  attacked  at  any  time.   Owens-Illinois  Glass  Co.  v. 
McKibbln,  385  111.  2^5,  25O. 

The  court  erred  in  refusing  to  vacate  the  Judgment, 
and  the  order  appealed  from  is  reversed  and  the  cause 
remanded. for  further  proceedings  consistent  with  this 
opinion. 

REVERSED  AND  REMANDED. 

FRIEND,  P.  J.,  and  BURKE,  J.,  CONCUR. 
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THE  FIRST  NATIONAL  BANK  OF 
CHICAGO,  a  corporation,  as 
Trustee  under  the  Will  of 
K4TS  E.  HERBERT,  deceased, 


Appellee, 


v. 


it 

!     91X5  84 

APPEAL  FROM 
CIRCUIT  COURT 
COOK  COUNTY 


BETTY  GERRETSEN  HERBERT  and 
AUGUST  K.  HERBERT, 

Defendants. 

On  Appeal  of  BETTY  GERRETSEN 
HERBERT , 

Appellant. 

JUDGE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE  COURT. 

The  defendant  Betty  Gerretsen  Herbert,  hereinafter 
called  defendant,  appeals  from  a  decree  In  a  suit  brought 
by  the  trustee  und^r  the  will  of  Kate  E.  Herbert,  deceased, 
to  construe  paragraph  (J)  of  article  Fifth  of  the  will  of 
decedent. 

We  need  consider  only  article  Fifth  of  the  will, 
whereby  the  testatrix  disposed  of  "All  the  rest,  residue 
and  remainder  of  my  Estate"  as  follows:  31  per  cent  thereof 
to  designated  beneficiaries  absolutely;  2  per  cent  thereof 
to  the  Trustees  of  Uhlich  Orphan  Home,  in  trust,  and  the 
remaining  67  per  cent  thereof  to  plaintiff,  The  First 
National  Bank  of  Chicago,  as  trustee,  of  four  separate 
funds  or  estates  in  trust  of  23,  5,  23  and  16  per  cent 
of  the  rest,  residue  and  remainder  of  the  estate. 

The  paragraph  of  the  will  Involved  herein  reads 

as  follows: 

"(J)   To  my  Trustee  hereinafter  named,  Sixteen 
(16$)  Percent  thereof,  in  trust  nevertheless,  and 
ur)on  the  uses  and  trusts,  and  for  the  following 
purposes,  viz: 
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To  take  and  hold  said  Fund  and  Estate  in  Trust, 
to  collect  and  receive  all  rents,  issues  and  profits 
or  other  income  thereof,  and  after  paying  the  neces- 
sary expenses  of  the  Trust,  to  pay  all  the  net  income 
thereof  in  regular  quarterly  payments  to  my  son, 
Martin  B.  Herbert,  during  his  life;  upon  his  death, 
or  in  case  he  shall  predecease  me,  I  direct  my 
Executor  or  Trustee,  as  the  case  may  be,  to  pay 
over  to  the  wife  of  my  son,  Martin  B.  Herbert,  viz: 
Betty  Gerreteen  Herbert,  Five  (5$)  Percent  of  my 
Estate. 

I  direct  my  Executor  or  Trustee  as  the  case 
may  be  to  pay  over  the  balance  of  said  legacy  or 
Trust  Estate  to  my  grandson,  August  K.  Herbert, 
In  case  he  shall  be  living.   In  case  he  shall  pre- 
decease me  or  shall  die  prior  to  the  time  he  shall 
be  entitled  to  receive  said  legacy,  leaving  him 
surviving  a  child  or  children,  then  and  in  such 
case,  said  legacy  shall  be  divided  equally  between 
such  child  or  children,  otherwise,  it  shall  be  paid 
to  the  Trustees  of  the  Uhllch  Orphan  Home,  to  be 
held  by  them  upon  the  same  terms  and  conditions  as 
set  forth  in  Paragraph  (d)  of  Section  Five  hereof." 

Martin  B.  Herbert,  the  son,  died  after  the  death  of 
the  testatrix.   The  trial  court  decreed  that  defendant,  his 
widow,  was  entitled  to  only  5  per  cent  of  the  "fund  and 
estate  in  trust"  created  by  paragraph  (J);  that  is,  5 
par  cent  of  16  per  cent  of  the  residuary  estate.   Defendant 
contends  that  she  is  entitled  to  5  per  cent  of  the  entire 
residuary  estate. 

The  Intention  of  the  testatrix  Is  to  be  determined,  if 
possible,  by  the  language  of  the  will.   McDonough  Go.  Orphanage 
v.  Burnhart,  5  111. 2d  230,  239.   In  our  opinion  the  Intent 
of  the  testatrix  is  clearly  stated  in  the  will.   By  paragraph 
(J)  she  created  a  life  Income  for  her  son,  Mart-n  B.  Herbert, 
and  provided  that  upon  his  death  the  trustee  should  pay  over 
to  his  wife,  the  defendant  herein,   "Five  (5%)    Percent  of  ray 
Estate,"  and  "the  balance  of  said  legacy  or  Trust  Estate"  to 
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the  grandson  of  testatrix,  August  K.  Herbert,  In  case 
he  shall  be  living.   The  further  provisions  for  the 
disposition  of  the  balance  of  this  legacy  or  trust  estate 
in  the  event  the  grandson  should  die  before  he  became 
entitled  to  receive  said  balance,  Is  Immaterial  on  this 
appeal.  The  bequest  of  "Five  {$%)    Percent  of  my  Estate"  can 
only  refer  to  5  Per  cent  of  the  residuary  estate  disposed 
of  In  article  Fifth  of  the  will.   We  find  nothing  In  the 
context  of  the  will  requiring  or  authorizing  the  rejection 
of  the  plain  purport  and  meaning  of  the  term  "my  Estate" 
and  construing  it  as  the  "fund  and  estate  in  trust"  created 
by  paragraph  ( J ) . 

The  decree  Is  reversed  and  the  cause  remanded  for 
further  proceedings  consistent  with  this  opinion. 

REVERSED  AND  REMANDED. 

FRIEND,  P.  J.,  and  BURKE,  J.,  CONCUR. 
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HERBERT  ROTHENBERG  and  BERNICE 
ROTHENBERG,  d/b/a  WABASH  FROZEN  FOODS, 


Appellants j 


v. 


MONARCH  REFRIGERATION  COMPANY  OF 
CHICAGO,  a  corporation,  and  THOMAS  J, 
KANE  and  MRS.  THOMAS  J.  KANE,  a/k/a 
MARION  0.  KANE  PROPERTIES, 

Appellees. 


APPEAL  FROM 


MUNICIPAL  COURT 


OF  CHICAGO., 


er  r  i: 


JUDGE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiffs  appeal  from  a  Judgment  for  defendants 
entered  on  trial  by  the  court  without  a  Jury  In  their  action 
for  damages  to  egg  crates  stored  on  the  first  floor  of 
defendants'  building  caused  by  the  breaking  of  a  pipe  in  the 
sprinkler  system  maintained  by  defendants  on  the  second  and 
higher  floors  of  the  building. 

The  charge  of  negligence  is  general,  plaintiffs 
basing  their  claim  on  the  doctrine  of  res  ipsa  loquitur. 
Defendants'  principal  defense  is  an  alleged  exculpatory 
agreement  whereby  defendants  would  not  be  liable  for  any 
negligence  in  the  operation  of  the  building.   This  agreement 
Is  based  wholly  on  the  testimony  of  the  renting  agent  of 
defendants,  who  testified  in  respect  to  the  leasing  arrange- 
ment made  with  the  plaintiff  Herbert  Rothenberg,  as  follows: 

"The  first  time  I  saw  him  was  on  Hubbard  Street 
in  front  of  the  building  and  I  talked  to  him  about 
leasing  the  premises.   He  said  he  would  like  to 
lease  the  space  and  I  told  him  if  he  wanted  to  take 
the  place  in  the  condition  that  it  was  I  would  be 
glad  to  entertain  a  proposition  for  renting.   I  6old 
him  that  we  had  no  accommodation,  no  lights,  no  heat, 
no  water,  no  toilet  facilities,  no  elevators  in  the 
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bulldlng  and  could  give  him  no  accommodations  at 
all  with  the  exception  of  room  where  he  could 
store  his  egg  cases.   I  told  him  If  he  wanted  to 
take  It  In  that  condition  he  could  and  I  would  be 
glad  to  rent  it  to  him  for  $100  a  month.   There 
was  to  be  no  lease  and  there  was  to  be  no  agreement 
of  any  kind,  but  he  was  to  use  it  as  long  as  he 
paid  the  rent  and  as  long  as  we  didn't  want  it  for 
anything  else.   There  was  no  further  conversation. " 

It  appeared  further  from  the  evidence  that  the  building  was 
an  abandoned  warehouse  and  only  the  first  floor,  rented  to 
plaintiffs,  was  occupied.   Defendants  employed  a  watchman,  who 
reported  the  break  In  the  sprinkler  system  and  the  leakage  of 
water  on  the  second  floor  on  December  21,  19^9.   The  engineer 
called  by  defendants  to  repair  the  break  testified  that  he 
found  a  pipe  on  the  second  floor  of  the  system  had  broken; 
that  there  was  no  water  coming  out  of  the  pipe  as  it  had  been 
shut  off,  but  he  found  water  on  the  second  floor,  in  the  base- 
ment and  on  the  first  floor  of  the  premises.   No  report  of 
this  leakage  was  made  to  plaintiffs  and  they  did  not  discover 
the  damage  to  their  egg  crates  until  February  of  195°  when 
they  discovered  that  the  crates  WBre  mildewed,  moldy,  musty 
and  "literally  falling  apart"  and  could  not  be  used  for  any 
purpose.   More  than  10,000  crates  were  stored  in  the  premises. 
The  undisputed  testimony  is  that  they  were  worth  50  cents  a 
crate. 

Defendants  argue  that  the  conditions  of  the  leasing 
are  to  be  determined  from  the  facts  In  evidence  as  to  the 
nature  and  condition  of  the  building  at  the  time  of  the  leasing, 
and  lay  stress  upon  the  statement  of  their  renting  agent  that 
"we  had  no  accommodation,  no  lights,  no  heat,  no  water,  no 
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toilet  facilities,  no  elevators  In  the  building  and  could 

give  him  (Rothenberg)  no  accommodations  at  all  with  the 
exception  of  room  where  he  could  store  his  egg  cases." 
Defendants  further  argue  that  the  fact  that  plaintiffs  took 
out  insurance  to  protect  them  against  damage  caused  by  water 
from  the  leakage  or  breaking  of  the  sprinkling  system  is 
evidence  that  plaintiffs  understood  that  defendants  were  not 
to  be  liable  for  any  damage  resulting  from  carelessness  and 
negligence  in  the  operation  and  maintenance  of  the  other 
parts  of  the  building.   The  conversation  of  the  renting  agent 
with  plain-tiff  contains  nothing  indicating  an  intention  on 
the  part  of  defendants  to  absolve  themselves  from  liability 
for  their  failure  to  properly  maintain  the  upper  floors  of 
the  building.   The  language  used  indicates  only  the  position 
of  defendants  that  they  would  furnish  nothing  but  space  on 
the  first  floor  for  the  storage  of  the  egg  crates.   This 
storage  did  not  require  light,  heat,  water,  toilet  facilities 
or  elevators.   The  procuring  of  Insurance  against  damage 
caused  by  water  from  the  sprinkler  system  was  merely  added 
protection  against  a  danger,  possible  if  not  probable,  from 
the  presence  of  a  sprinkler  system  throughout  the  building 
and  cannot  be  construed  as  evidence  of  an  agreement  to  exempt 
defendants  from  liability  for  their  negligence.   We  must 
therefore  conclude  that  the  trial  court  erred  in  finding 
that  there  was  an  exculpatory  agreement  absolving  defendants 
from  the  consequences  of  the  negligence  upon  which  plaintiffs 
rely. 
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Defendants  further  contend  that  the  doctrine  of 

res  Ipsa  loquitur  Is  not  applicable  to  the  situation  presehted 

by  the  evidence  in  this  case.   They  rely  principally  upon 

the  case  of  Welch  v.  New  Harper  Hotel  go. ,  196  111.  Appe  9^, 

in  which  plaintiff  sued  for  damages  resulting  from  a  fire 

originating  In  the  attic  of  the  building  where  electrical 

appliances  and  equipment  had  been  Installed  for  the  purpose 

of  running  a  passenger  elevator.   The  Appellate  court  reversed 

the  Judgment  for  plaintiff,  saying: 

"The  electrical  appliance  and  equipment  in  use 
In  the  hotel  consisted  of  a  motor  and  connecting 
wires-.   There  was  no  management  required  in  its  use. 
It  was  stationary,  and  acted  automatically  without 
manipulation.  *  *  *  Where  the  apparatus  is  one  that 
does  not  require  direction  or  management  in  its 
operation  and  use,  as  In  this  case,  it  Is  evident 
that  the  rule  of  res  Ipsa  loquitur  can  have  no 
application. " 

The  court  cited  no  authority  for  this  conclusion,  and  defendants 
furnish  nene.  We  cannot  accept  it  as  the  law  governing  the 
rule  of  res  Ipsa  loquitur.  See  Edmonds  v.  Hell,  333  HI. 
App.  497;  O'Rourke  v.  Field  &  Co. ,  307  HI.  197;  McCleod  v. 
Nel-Co.  Corp. ,  350  111.  App.  216.   Here  the  apparatus  causing 
the  damage  was  exclusively  in  control  of  defendants.   No  evi- 
dence was  offered  excusing  defendants  from  liability  for  the 
break  of  the  pipe  in  the  sprinkler  system. 

The  trial  court  made  no  specific  finding  on  the 
question  of  the  application  of  the  doctrine  of  res  ipsa 
loquitur,  except  to  say,  in  the  argument  on  the  motion  to 
vacate  the  Judgment:   "I  said  if  I  had  to  declse  that  question 
I  think  possibly  I  would  have  held  that  the  doctrine  of  res 
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lpsa  loquitur  was  the  proper  doctrine  to  apply,  but  Inasmuch 
as  I  was  deciding  the  case  on  the  other  theory,  I  am  not 
expressing  any  opinion  on  that  question  *  *  *  I  decided  it 
on  the  question  that  there  was  an  agreement  between  the 
parties  *  *  *  an  exculpatory  agreement,  not  written.   That 
the  company  would  not  be  liable  for  any  negligence  in  the 
operation  of  the  building  in  which  the  plaintiffs  were  storing 
the  egg  crates." 

No  question  arises  as  to  the  amount  of  damages.   In 
the  course  of  the  testimony  of  the  plaintiff  Herbert  Rothenberg, 
the  court  inquired  of  defendants'  counsel,  "You  are  not  making 
an  issue  of  the  number  of  cases  involved,  nor  the  amount  of 
the  loss,  are  you?"   Counsel  replied,  "No."   The  court  then 
said,  "Well,  then  this  is  not  important  and  counsel  does 
not  have  to  go  Into  that,  as  I  assume  the  amount  of  loss 
sustained  is  agreed  upon." 

The  Judgment  is  reversed  and  the  cause  remanded 

with  directions  to  the  court  to  enter  Judgment  for  plaintiffs. 

REVERSED  AND  REMANDED 
WITH  DIRECTIONS. 

FRIEND,  P.J.,  AND  BURKE,  J.,  CONCUR. 
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COUNTY  OF  COOK,  a  Body  Politic 
and  Corporate, 

Appellee, 


A 


JAMES  CARBSNE 


_• 
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APPEAL  FROM  SUPERIOR 
COURT,  COOK  COUNTY. 


Appellant . 
JUDGE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE  COURT. 

Defendant  appeals  from  an  order  finding  him  guilty  of 
contempt  in  the  violation  of  a  temporary  injunction  issued 
February  3,  1951+»  committing  him  to  the  County  Jail  of  Cook 
County  f*j-r  a  period  of  15  days  and  directing  the  payment 
of  $5Z0, 

Plaintiff  brought  suit  to  enjoin  defendant  from  con- 
ducting any  dumping  or  disposal  operations  upon  premises  of 
defendant  located  on  Irving  Park  boulevard  just  west  of  Wolf 
road  in  Cook  county,  Illinois.  A  temporary  injunction  was 
issued  en  February  1,  195*+.  On  final  hearing  of  the  case  a 
permanent  injunction  was  entered  on  August  12,  19^.  Peti- 
tion for  rule  upon  defendant  to  show  cause  was  filed  in 
December  195^y  alleging  violation  of  the  temporary  injunction 
on  December  1st  and  2nd,  19 5^ • 

The  judgment  order  must  be  reversed.   On  final  hear- 
ing the  temporary  injunction  was  merged  in  the  permanent 
Injunction  and  became  functus  officio.  Ne  s  tor  ..John  s  on  Mf  g . 
Co.  v.  Goldblatt,  371  111.  570;   Schuler  v., ...Wplfj.  372  111,  386, 

The  order  Is  reversed. 

Order  reversed. 
Friend,  P.  J.,  and  Burke,  J,,  concur. 
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LEO  J.  KILEY, 


Appellant, 


v. 


r 
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APPEAL  FROM 
CIRCUIT  COURT 
COOK  COUNTY 


SAMUEL  ROSE  and  THOMAS  ROSE, 
d/b/a  ROSE  CARTAGE  SERVICE, 

Appellees. 


JUDGE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 

An  action  by  Leo  J.  Klley  to  recover  for  personal 
Injuries  suffered  becauee  of  the  alleged  negligence  of 
Samuel  Rose  and  Thomas  P.  Rose  resulted  In  a  verdict 
and  Judgment  for  the  defendants.   Plaintiff's  motion 
for  a  new  trial  was  denied.   He  appeals. 

At  the  time  of  the  occurrence  plaintiff  was  61  years 
of  age  and  weighed  196  pounds.   He  was  employed  by  the  County 
and  assigned  to  the  Engineering  Department  as  an  Inspector. 
His  duties  were  to  help  with  surveys,  sign  tickets  for 
material  delivered  at  places  where  highways  were  being 
repaired  and  to  advise  truck  drivers  where  to  dump  crushed 
rock  used  In  repairing  the  highways.   On  May  13,  1953* 
he  was  assigned  to  work  on  Ridgeland  Avenue.   This  highway 
runs  in  a  northerly  and  southerly  direction.   The  place 
on  Ridgeland  Avenue  where  plaintiff  was  working  was  south 
of  Volmer  Road  and  north  of  U.  S.  Highway  30.   The  latter 
two  highways  run  in  an  easterly  and  westerly  direction  and 
intersect  Ridgeland  Avenue. 

The  defendants,  who  are  engaged  in  the  trucking 
business,  were  hauling  crushed  stone  from  a  quarry  to 
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the  place  on  RIdgeland  Avenue  where  plaintiff  was 
working.   One  of  the  defendants,  Thomas  P.Rose,  was 
driving  a  six  wheel  dump  truck  hauling  stone.   Gene 
Tomky  was  driving  another  Jfcruck  for  the  defendants^  There 
were  chuck  holes  In  the  surface  of  the  roadway.   Plaintiff 
was  supervising  the  spreading  of  crushed  stone  to  fill 
these  holes.  The  surface  of  the  roadway  at  the  scene 
of  the  occurrence  was  about  18  feet  wide.   The  truck 
being  driven  by  Thomas  P.  Rose  is  described  as  the  "old 
truck."   It  was  five  years  old  at  the  time  of  the  occurrence, 
The  truck  being  driven  by  Tomky  is  described  as  the  "new 
truck"  and  was  three  years  old  at  that  time.   The  trucks 
were  about  the  same  type  and  size. 

Thomas  P.  Rose  drove  his  truck  oouth  on  RIdgeland 
Avenue  from  Volmer  Road.   He  dumped  his  load  in  accordance 
with  the  directions  of  plaintiff.   Shortly  thereafter 
Tomky  drove  his  truck  south  on  RIdgeland  Avenue.   He  turned 
his  truck  in  a  driveway  and  drove  in  a  northerly  direction. 
Thomas  Rose  waited  for  Tomky  to  make  the  turn.   Plaintiff 
got  on  the  left  running  board  of  the  truck  Tomky  was 
driving  and  at  plaintiff's  direction  Tomky  drove  300  or 
400  feet  in  a  northerly  direction.   Thomas  Rose  then 
turned  his  truck  around  and  also  proceeded  In  a  northerly 
direction.   Tomky  stopped  his  truck  on  the  highway  before 
unloading.   Thomas  Rose  started  to  drive  his  truck  past 
the  truck  Tomky  was  driving.   The  left  wheels  of  the  Thomas 
Rose  truck  were  off  the  shoulder  of  the  road  on  the  grass. 
The  right  wheels  of  this  truck  were  perhaps  a  foot  or  two 
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on  the  shoulder.   There  wag  a  space  of  approximately  three 
feet  between  the  dump  bodies  of  the  two  trucks.  As  Thomas 
Rose  was  passing  the  other  truck  he  6aw  the  plaintiff  on 
the  running  board.   At  a  point  where  Rose  could' t  see  the 
plaintiff  "any  more"  Rose  heard  a  scream  and  stopped  the 
truck.   He  said  that  In  passing  he  was  driving  approximately 
five  miles  an  hour  In  low  gear.   Rldgeland  Avenue  at  that 
point  was  open  to  traffic.   On  stopping  his  truck,  Thomas 
Rose  ran  around  the  front  of  the  truck  to  help  the  plaintiff, 
who  was  lying  at  an  angle  between  the  two  vehicles.   Two  men 
from  an  automobile  parked  200  feet  to  the  north,  came  over, 
got  the  plaintiff  up  and  assisted  him  to  their  car.   One 
of  the  men' took  the  plaintiff  to  a  hospital.   There  was  no 
damage  to  either  truck. 

It  was  customary  for  Inspectors  to  ride  on  the  running 
board  of  the  trucks.   The  window  on  the  left  side  of  Tomky' s 
truck  wan  open  and  plaintiff  as  he  was  standing  on  the  left 
hand  side  of  the  truck  was  holding  on  with  his  right  hand 
and  facing  north.  Plaintiff  testified  that  when  Tomky' s 
truck  reached  the  place  where  the  stone  was  to  be  dumped, 
he  brought  his  truck  to  a  stop.   Then  plaintiff  began 
instructing  Tomky  as  to  where  the  stone  was  to  be  dumped. 
While  the  old  truck  driven  by  Thomas  Rose  was  passing 
Tomky' s  truck,  plaintiff  was  still  on  the  running  board 
of  the  latter  truck.   Rose  did  not  remember  if  he  sounded 
his  horn  as  he  started  to  pass.   He  "did  not  know"  if  his 
truck  came  in  contact  with  the  plaintiff.   Plaintiff  said 
that  the  old  truck  was  moving  at  a  speed  of  10  to  15  miles 
per  hour  and  that  as  the  truck  driven  by  Rose  was  passing 
Tomky' s  truck,  some  part  of  this  "old"  truck  struck 


....  -,    ..  I 


—4_ 

plaintiff  and  he  was  thrown  forward  between  the  two 
trucks  and  pinned  between  the  front  wheels  on  the  left 
side  of  Tomky's  truck  and  the  right  rear  dual  wheel  of 
the  old  truck.   Tomky  testified  that  when  he  stopped 
the  new  truck  plaintiff  stepped  back  off  the  running 
board  and  at  that  time  was  hit  by  the  old  truck.   There 
was  evidence  that  plaintiff's  left  shoulder  and  arm  were 
injured.   He  was  first  taken  to  the  Oak  Forest  Infirmary  and 
the  next  day  to  the  Hinsdale  Sanitarium.   There  was  evidence 
that  he  suffered  a  comminuted  fracture  of  the  humerus  which 
involved  the  cervical  neck.  Evidence  was  introduced  by  both 
bearing  on  the  extent  of  the  injuries. 

Plaintiff  maintains  that  the  court  committed 
reversible  error  in  instructing  the  Jury  at  the  request 
of  the  defendants.   The  defendants  say  that  the  court  did 
not  commit  error  in  instructing  the  Jury  and  that  "if  there 
is  any  error,  harmless  or  otherwise  in  the  instructions, 
plaintiff's  counsel  has,  in  effect,  waived  any  objection 
he  might  have  had."   Defendants  assert  that  on  the  last  day 
of  the  trial  counsel  for  both  parties  met  in  the  chambers 
of  the  trial  Judge  and  plaintiff's  attorney  suggested  that 
while  the  argument  was  in  progress  that  the  trial  Judge 
select  from  the  instructions  handed  to  him  those  which  he 
desired  to  give  to  the  Jury,  that  during  the  argument 
the  trial  Judge  selected  10  instructions  tendered  by 
plaintiff  and  20  tendered  by  defendants,  which  were  read 
to  the  Jury,  that  neither  attorney  examined  the  instructions 
submitted  by  the  other,  and  that  the  court's  action  was 
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induced  by  the  suggestion  of  plaintiff's  counsel.   Defendants 

support  their  contention  by  an  affidavit  of  their  counsel. 
The  material  averments  of  the  affidavit  were  denied  in  a 
counter  affidavit  by  plaintiff's  counsel.   We  cannot 
consider  these  affidavits.   The  trial  Judge  does  not  certify 
that  plaintiff's  counsel  made  the  suggestion  set  out  in  the 
affidavit  filed  by  the  defendants.   There  Is  nothing  in  the 
record  to  preclude  plaintiff  from  arguing  that  the  instruc- 
tions are  erroneous. 

Plaintiff  insists  that  the  court  committed  reversible 
error  in  giving  at  defendants1  request  an  instruction  which 
told  the  Jury  that  even  If  the  defendants  were  guilty  of 
negligence  that  If  the  plaintiff  failed  to  exercise  ordinary 
care  "then  he  cannot  recover."   This  was  a  preemptory 
instruction  and  cannot  be  cured  by  other  Instructions.   The 
court  committed  reversible  error  in  giving  this  instruction 
because  it  failed  to  include  one  of  the  elements  which 
would  bar  plaintiff  from  maintaining  his  cause  of  action, 
namely,  that  his  failure  to  exercise  ordinary  care  must  have 
proximately  caused  or  contributed  to  cause  his  injury.   See 
Schmidt  vf  Anderson,  301  111.  App.  28;  Buehler  v.  White, 
337  111.  App.  18.   This  Instruction  also  failed  to  limit 
the  time  in  which  the  plaintiff  was  required  to  exercise 
ordinary  care  "at  or  immediately  prior  to  the  occurrence. " 

Plaintiff  asserts  that  the  trial  court  erred  in 
Instructing  the  Jury  that  "the  fact  that  an  accident 
occurred  of  Itself  raises  no  presumption  of  negligence 
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or  wilful  or  wantonness  or  liability  on  the  part  of  the 
def enctants  for  such  injury,  if  any. "   There  is  no  evidence 
that  this.-,  occurrence  was  an  "accident"  within  the  lawful 
meaning  of  the  word.   In  Rzeszawskl  v.  Barth,  32^  111.  App. 
356,  we  said  that  the  giving  of  this  Instruction  should 
be  discouraged.   The  Jurors  are  instructed  on  the  Issues 
of  the  case  and  this  form  of  instruction  tends  to  divert 
their  attention  from  the  issues.   The  Instruction  also  is 
misleading  In  referring  to  "willful  or  wantonness"  In  that 
there  was  no  such  allegation  In  the  complaint. 

We  are  also  of  the  opinion  that  defendants'  given 
instruction  Jo.  2  is  erroneous  in  that  it  assumes  the 
existence  of  a  condition  which  was  sharply  in  dispute.   This 
instruction  also  errs  in  that  It  tells  the  Jury  that  the 
plaintiff  cannot  recover  if  he  was  guilty  of  negligence 
regardless  of  whether  such  negligence  was  the  proximate 
cause  of  the  Injuries  he  sustained.   We  cannot  say  that  the 
giving  of  defendants'  Instruction  No.  5  Is  reversible  error. 
On  a  fetrlal,  however,  the  instruction  should  not  be 
confined  to  the  actions  of  the  defendant,  Thomas  P.  Ro6e. 
Defendants'  Instruction  No.  29,  telling  the  Jury  that  the 
plaintiff  had  no  right  to  "knowingly  expose  himself  to 
danger"  and  to  recover  damages  for  an  Injury  which  he 
might  have  avoided  by  reasonable  precaution,  erroneously 
assumed  that  the  plaintiff  was  in  danger.   We  think  that 
defendants'  instruction  No.  Ik   put  an  undue  emphasis 
on  what  the  plaintiff  was  required  to  prove.   We  cannot 
sustain  the  contention  that  counsel  for  the  defendants 


Indulged  in  conduct  highly  prejudicial  to  the  plaintiff. 
Because  of  the  erroneous  Instructions  there  should 
he  a  new  trial.   Therefore  the  Judgment  of  the  Circuit 
Court  of  Cook  County  Is  reversed  and  the  cause  Is  remanded 
with  directions  to  proceed  In  a  manner  consistent  with 
these  views. 


JUDGMENT  REVERSED  AND  CAUSE 
REMANDED  WITH  DIRECTIONS. 

FRIEND,  P.  J.,  and  NISMEYSR,  J.,  CONCUR. 
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CHESTER  SIPIORA  and  SHIRLEY 
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JUDGE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 

A  Judgment  by  confession  was  entered  In  favor 
of  Julius  Rynieckl  and  against  Chester  Slplora  and 
Shirley  Slplora  for  $1350.75.   The  defendants  filed  a 
petition  to  vacate  and  open  up  the  Judgment  In  which 
they  stated  that  they  did  not  know  they  were  signing  a 
Judgment  note,  that  the  plaintiff  owed  them  $600  for 
securing  for  him  two  new  customers  for  which  no  credit 
was  given  on  the  note,  and  that  the  obligation  was 
Incurred  as  the  result  of  extra  work  on  a  house  being 
erected  by  plaintiff  for  the  defendants  done  In  an 
unworkmanlike  manner.   Plaintiff's  motion  to  strike  the 
petition  was  allowed.   Pursuant  to  leave  granted  the 
defendants  filed  another  motion  to  vacate  and  open  up 
the  Judgment. 

In  the  affidavits  In  support  of  the  second  motion 
the  defendants  said  that  they  had  no  knowledge  of  the 
Judgment  note  and  that  if  their  signatures  appeared  thereon 
they  were  obtained  through  fratid  and  misrepresentation 
in  that  they  were  not  told  that  they  were  signing  a  Judgment 
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note  at  the  time  they  were  Induced  to  sign  various  docu- 
ments in  connection  with  the  purchase  of  their  "home. " 
Plaintiff's  motion  to  strike  the  second  petition  was 
sustained  and  defendants'  petition  was  dismissed  "with 
prejudice."   They  appeal. 

The  defendants  are  not  in  a  position  to  urge  error 
in  the  ruling  of  the  court  sustaining  the  first  motion 
to  strike  their  petition.   It  is  an  elementary  rule  of 
practice  that  a  litigant  waives  all  objections  to  the 
decision  of  the  court  in  sustaining  a  motion  to  strike 
his  pleading  when  he  elects  to  abandon  the  pleading  and 
file  an  amended  pleading  in  its  stead.   See  Trerabols  v. 
Standard  Railway  Equipment  Mfg.  Co.,  337  111.  App.  35. 
Therefore  the  counterclaim  alleged  in  the  first  motion 
and  not  mentioned  In  the  second  motion  cannot  be  considered. 

The  only  defense  presented  in  the  second  motion 
Is  that  the  defendants  had  no  knowledge  of  the  Judgment 
note  signed  by  them  "being  in  existence"  and  that  If  their 
signatures  appear  on  the  note  that  the  signatures  were 
obtained  by  fraud  and  misrepresentation  in  that  they  were 
not  told  they  were  "signing  any  Judgment  note  at  the  time" 
they  were  "Induced  to  sign  various  documents  in  connection 
with  the  purchase"  of  their  home,   Rule  26  of  the  Supreme 
Court  requires  that  a  motion  to  open  a  Judgment  by  confession 
shall  be  supported  by  affidavit  in  the  manner  provided  by 
Rule  15,  which  requires  that  the  arfldavit  shall  be  made 
on  the  personal  knowledge  of  the  affiant,  set  forth  with 
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partlcularlty  the  facte  upon  which  the  evidence  Is  based, 

not  consist  of  conclusions  but  such  facts  as  would  be 
admissible  In  evidence,  and  affirmatively  show  that  the 
affiant,  If  sworn  as  a  witness,  can  testify  competently 
thereto.   The  petition  fails  to  measure  up  to  the  require- 
ments of  these  rules.   "Fraud  is  never  presumed.   It  must 
be  pleaded  and  proved.   Fraud  must  be  shown  by  the  allega- 
tion of  facts  from  which  it  is  the  necessary  or  probable 
Inference.   Fraud  cannot  be  made  out  by  the  profuse  inter- 
polation of  adjectives  characterizing  acts  alleged  to  be 
done  as  fraudulently  done."   Sullnskl  v.  Humboldt  and 
Wabansla  Building  Corp.  et  al.  315  111.  Ape.  392,  ^02. 

Therefore  the  Judgment  of  the  County  Court  of  Cook 
County  is  affirmed. 

JUDGMENT  AFFIRMED. 

FRIEND,  P.  J.,  and  NIEMEYER,  J.,  CONCUR. 
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WALTER  N.    GLASS, 
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Appellant , 
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APPEAL  FROM  CIRCUIT 
COURT,  COOK  COUNTY. 


GEORGETTE  GLASS  and  CENTRAL 
NATIONAL  BANK  OF  CHICAGO, 

Appellees. 

MR.  PRESIDING  JUSTICE  McCORMICK  DELIVERED  THE  OPINION 
OF  THE  COURT. 

The  plaintiff,  Walter  N.  Glass,  filed  an  "Original 
Bill  in  the  Nature  of  a  Bill  of  Review,"  which  was  dismissed 
on  motion  of  defendant  Georgette  Glass.  From  the  order  of 
dismissal  this  appeal  is  taken. 

It  appears  from  the  record  that  the  decree  sought  to 
be  reviewed  was  entered  in  a  divorce  action  filed  by 
Georgette  Glass  against  Walter  Glass  on  August  29,  1952. 
The  defendant  therein  was  served  with  summons.   In  the 
complaint  the  plaintiff  alleged  desertion  on  the  part  of 
the  defendant.  The  complaint  also  set  out  that  "the 
plaintiff  and  the  defendant  are  the  owners  of  the  house  and 
lot  located  at  9>+37  Rhodes  avenue,  Chicago,  Illinois 5  that 
the  plaintiff  has  paid  down  on  said  house  and  lot  with  her 
own  and  separate  money,  and  the  plaintiff  has  worked  to 
keep  up  the  payments  on  said  houso  and  lot."  The  prayer 
for  relief  was  that  the  plaintiff  be  granted  a  divorce, 
custody  of  the  minor  children,  alimony,  child  support  and 
attorney's  fees,  and  contained  a  prayer  for  general  relief. 

An  appearance  in  the  divorce  action  was  entered 
on  behalf  of  the  defendant  on  October  9?  1952;  however 
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no  answer  was  filed.   On  October  10,  1952,  a  default  was 
entered  against  the  defendant  and  a  hearing  was  held  in 
the  case  November  19,  1952.  On  December  2,  1952  the 
plaintiff  filed  an  amended  complaint  in  the  divorce  action 
without  either  notice  to  the  defendant  or  an  order  of  the 
court.  The  amended  complaint  was  the  same  as  the  original 
complaint  except  for  an  additional  prayer  for  relief  to 
the  effect  that  the  plaintiff  be  declared  and  established 
as  the  sole  fee  simple  owner  of  the  real  estate  described 
as  9^+37  Rhodes  avenue  free  from  any  right.,  title  or 
interest  of  the  defendant,  and  that  the  court  order  "said 
defendant  to  convey  by  quitclaim  deed  all  of  his  right, 
title  and  interest  to  the  hereinabove  described  real  estate 
within  three  days  from  the  date  of  said  decree  and  upon 
his  failure  to  do  so  that  a  master  in  chancery  be  appointed 
to  make  said  conveyance  for  and  on  behalf  of  said  defendant." 
On  the  same  day  that  the  amended  complaint  was  filed  a 
decree  was  entered  dissolving  the  marriage  between  the 
parties,  awarding  the  custody  of  the  minor  children  to  the 
plaintiff,  ordering  the  defendant  to  convey  within  three 
days  all  of  his  right, title  and  interest  to  the  said  real 
property,  and  in  case  of  his  default  in  making  such  convey- 
ance, a  designated  master  in  chancery  was  empowered  and 
directed  to  execute  the  deed  of  conveyance.   On  December  22, 
1952  a  quitclaim  deed  was  executed  by  the  designated  master 
in  chancery  conveying  the  real  estate  in  question  to 
Georgette  Glass.   On  March  5,  1953  a  claim  for  a  mechanic's  Hen 
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against  the  said  property  was  filed  with  the  clerk  of  the 

Circuit  Court  of  Cook  County  based  on  a  mechanic ' s  lien 
in  favor  of  the  Central  National  Bank  of  Chicago  as  the 
assignee  of  Courtesy  Lumber  Company,  which  lien  is  said  to 
have  arisen  by  virtue  of  a  contract  made  on  January  27,  1953 
between  Georgette  Glass  and  the  Courtesy  Lumber  Company, 
which  contract  it  is  alleged  was  not  performed  and  the 
lien  should  be  cancelled. 

On  January  9»  1953  a  motion  to  vacate  the  decree 
in  the  divorce  action  and,  among  other  things,  to  restrain 
the  plaintiff  Georgette  Glass  from  disposing  of  the  real 
estate  was  entered  and  continued  from  time  to  time,  but 
was  not  called  up  for  hearing  and  no  order  was  entered 
thereon. 

On  October  20,  1953  Walter  Glass  (hereafter  referred 
to  as  plaintiff)  filed  in  the  Circuit  Court  of  Cook  County 
a  complaint  in  chancery  entitled  "Original  Bill,  in  the 
nature  of  a  Bill  of  Review  to  Review  and  Reverse  Decree 
for  Divorce."   In  the  bill  all  the  proceedings  in  the  cause 
were  set  forth  with  the  exception  of  the  filing  of  the  motion 
to  vacate  subsequent  to  the  entry  of  the  divorce  decree. 
The  complaint  also  set  up  in  detail  allegations  of  fraudulent 
conduct  on  the  part  of  Georgette  Glass  (hereafter  referred  to 
as  defendant),  which  it  is  alleged  caused  the  plaintiff  to 
believe  that  she  would  not  proceed  with  her  divorce  suit, 
and  that  because  of  which  conduct  he  took  no  action  to 
defend  and  that  he  had  no  knowledge  that  a  decree  was 
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entered  in  the  cause  until  January  3?  1953.   It  is  further 
alleged  that  the  real  property  is  in  a  state  of  waste  and 
disrepair,  and  that  the  rents  therefrom  are  being  collected 
by  the  defendant.  The  plaintiff  prays  that  the  decree 
heretofore  entered  in  the  divorce  case  he  reviewed  and 
set  aside,  that  the  master's  deed  executed  by  the  master 
in  chancery  conveying  the  real  estate  be  delivered  up  and 
cancelled  and  the  plaintiff  be  declared  to  be  the  sole 
owner  of  the  real  estate,  that  the  defendant  be  required 
to  give  an  account  with  reference  to  rents  collected,  and 
that  the  court  appoint  a  receiver  to  collect  and  disburse 
the  rents  from  the  property.  The  Central  National  Bank 
of  Chicago  was  made  an  additional  party  defendant. 

On  December  18th  the  defendant  Georgette  Glass 
filed  a  motion  to  strike  the  complaint,  setting  up  as 
grounds  that  the  court  lacks  jurisdiction  over  the  subject 
matter;  that  the  complaint  was  filed  without  leave  of 
court;  and  that  it  appears  from  the  complaint  "that 
there  are  matters  alleged  therein  requiring  extrinsic 
evidence  and  that  such  bills  of  review  can  only  be  filed 
by  leave  of  court."  On  May  21,  195*+  defendant's  motion 
to  strike  the  complaint  was  sustained. 

On  May  21,  195*+  the  defendant  entered  a  motion, 
on  notice,  for  leave  to  amend  the  order  of  May  21,  1951*-? 
to  dismiss  the  complaint.  On  June  1,  195*+  the  plaintiff 
asked  leave  to  file  an  amended  complaint,  which  was  in 
substance  the  same  as  the  complaint  theretofore  filed, 
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but  set  up  in  addition  the  fact  that  a  motion  to  vacate  the 
divorce  decree  and  to  restrain  the  plaintiff  therein  from 
disposing  of  the  real  estate  was  filed  and  continued  from 
tine  to  time,  and  that  no  order  was  entered  thereon;  that 
the  motion  has  been  "left  off  the  call,"  abandoned,  waived 
and  withdrawn;  that  the  motion  was  coram  non  3udic_eA  and 
since  it  had  been  originally  filed  more  than  thirty  days 
after  the  entry  of  the  decree  of  divorce,  was  without 
effect.  The  court  refused  to  permit  the  filing  of  the 
amended  bill  and  permitted  the  original  order  to  be  amended 
so  that  the  bill  for  review  was  dismissed.  It  is  from  this 
order  that  the  appeal  before  us  is  taken. 

The  plaintiff's  theory  is  that  the  trial  court  was 
in  error  in  ordering  the  complaint  to  be  stricken  as  well 
as  in  subsequently  ordering  its  dismissal;  that  the  trial 
court  should  have  permitted  the  plaintiff  to  file  instanter 
his  amended  complaint,  and  was  in  error  in  concluding  that 
the  original  suit  was  pending  at  the  time  that  the 
instant  proceeding  was  commenced. 

Defendant  contends  that  the  court  acted  properly 
since  the  proceeding  before  it  was  an  original  bill  in  the 
nature  of  a  bill  of  review  which  added  a  new  party  and 
sought  relief  against  the  party  by  alleging  new  matter 
and  therefore  it  was  necessary  for  the  plaintiff  to  have 
leave  of  court  before  the  complaint  could  be  filed,  and 
also  contends  that  the  allegations  in  the  bill  with 
respect  to  fraud  are  not  sufficient  to  entitle  the 
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plaintiff  to  relief. 

Section  72  of  the  Civil  Practice  Act  in  force 
January  1,  1956  has  abolished  all  the  provisions  formerly- 
controlling  with  reference  to  bills  of  review  or  bills 
in  the  nature  of  bills  of  review  in  chancery  actions. 
However,  even  though  the  contentions  before  us  could  not 
be  raised  if  the  order  had  been  entered  after  January  1, 
1956,  nevertheless  rulings  with  reference  to  procedural 
matters  must  be  determined  under  the  law  governing  at 
the  time  the  judgment  or  order  was  entered.  The  proceed- 
ings before  us  have  not  become  moot,  even  though  the 
learning  concerning  the  procedural  rules  governing  such 

bills  has  been  by  the  fiat  of  the  legislature  relegated 

of 
to  the  limbo  A  defunct  legal  lore.   It  therefore  becomes 

necessary  for  us  to  consider  the  rules  governing  the  pro- 
cedure herein  involved  as  they  were  before  the  first  of 
January,  1956. 

For  practical  purposes  bills  of  review  or  bills 
in  the  nature  of  bills  of  review  may  be  divided  into 
three  classes,  namely,  bills  for  error  appearing  on  the 
face  of  the  record,  bills  for  newly  discovered  evidence, 
and  bills  for  fraud  impeaching  the  original  transaction. 
Moore  v.  Shook.  276  111.  V7.  For  the  purpose  of  this 
opinion  it  is  not  necessary  to  discuss  the  distinction 
which  exists  between  bills  of  review  and  bills  in  the 
nature  of  bills  of  review.  A  bill  of  review  brought 
because  of  newly  discovered  evidence  cannot  be  filed 
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without  leave  of  court.  Story's  Equity  Pleadings,  9th 

Ed.,  sec.  ^f^.  Bills  impeaching  the  decree  for  fraud 
may  be  filed  without  leave  of  court,  as  may  bills  for 
error  appearing  on  the  face  of  the  record.  Adams kl  y_._ 
Wieczorek,  170  111.  373;  Nestor  Johnson  Mfg.  Co.  y. 
Alfred  Johnson ..Skate.  Co^,  266  111.  App.  130;  Daniell's 
Chancery  Pleading  and  Practice,  6th  Amer .  Ed.,  pp.  1577-78; 
Schaefer  v.  Wunderle.  15^  111.  577.  Where  a  bill  of  review 
for  error  apparent  on  the  face  of  the  record  or  to  impeach 
a  decree  for  fraud  is  joined  with  averments  of  newly  dis- 
covered evidence,  it  will  be  necessary  to  obtain  leave  of 
court  before  filing.  Nest er  Johnson „.Mf  g«  Co...  v .,.  Alf red_ 
Johnson  Skate  Co.,  supra.   It  Is  also  proper,  where  the 
original  decree  has  been  carried  into  execution,  to  pray 
that  the  party  complaining  of  the  former  decree  be  put 
into  the  situation  in  which  he  would  have  been  if  that 
decree  had  not  been  executed;  and  if  any  party  who  is  not 
a  party  to  the  original  suit  has  become  interested  in  the 
subject  matter,  he  must  be  made  a  party  to  the  bill  of 
review.  Dani ell's  Chancery  Pleading  and  Practice,  6th 
Amer.  Ed.,  p.  1581;  Story's  Equity  Pleadings,  9th  Ed., 
Sec.  *f26;  Chicago  Building  Society  ..v.  Haas.  Ill  111.  176; 
Adamski  v.  Wieczorek,  j^ra^  at  p.  376. 

The  defendant  has  misapprehended  the  meaning  of 
the  term  "newly  discovered  evidence"  or  "new  matter 
discovered  since  the  decree,"  as  used  where  the  bill 
for  review  seeks  to  impeach  the  original  decree  on  that 
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ground.  The  new  matter  referred  to  must  be  relevant  and 
material  and  must  be  such,  for  example,  as  the  discovery 
of  a  release  or  a  receipt  which  would  change  the  merits 
of  the  claim  upon  which  the  decree  was  founded  (Story's 
Equity  Pleadings,  9th  Ed.,  Sec.  ^12);  it  must  be  matter 
which  if  known  could  have  been  used  in  the  original  trial, 
and  it  is  distinguished  from  a  bill  brought  to  impeach  a 
decree  on  the  ground  of  fraud  (Story's  Equity  Pleadings, 
9th  Ed.,  Sec.  ^l^).  It  has  always  been  understood  that  in 
order  to  prove  the  issues  where  a  bill  impeaching  a  decree 
for  fraud  is  brought,  additional  evidence  might  be  intro- 
duced, and  it  is  equally  true  that  additional  evidence 
is  necessary  to  support  the  allegations  of  a  bill  for 
review  seeking  incidental  relief  and  restoring  the 
aggrieved  party  to  his  former  position.  Whatever  evidence 
might  be  necessary  or  proper  in  support  of  the  bill  before 
us  would  be  evidence  which  would  be  necessary  either  to 
support  a  charge  of  fraud  or  to  support  the  ancillary 
relief  prayed  for  in  the  bill  for  the  purpose  of  restoring 
the  plaintiff  to  the  position  previously  occupied  by  him. 
It  would  not  be  evidence  of  the  character  which  would 
make  the  bill  of  review  one  to  impeach  the  decree  for 
new  matter. 

The  question  is  then  before  us  as  to  whether  this 
bill  could  be  sustained  either  upon  error  apparent  on  the 
record  or  because  of  fraud. 

The  error  on  the  record  complained  of  is  that 
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after  the  default  had  been  taken  against  the  plaintiff 
and  after  the  hearing  an  amendment  substantially  changing 
the  prayer  for  relief  was  permitted  by  the  court  to  be 
filed  without  notice  to  the  plaintiff  and  without  an 
order  upon  him  to  plead.  This  was  in  direct  violation 
of  the  statute.   Section  3h   of  the  Practice  Act  (111, 
Rev.  Stat.  1953?  chap.  110,  par.  158)  provides  that 
except  In  cases  of  default  the  prayer  for  relief  shall 
not  be  deemed  to  limit  the  relief  obtainable,  but  where 
other  relief  is  sought  the  court  shall  by  proper  orders 
and  upon  such  terms  as  may  be  just  protect  the  adverse 
party  against  prejudice  by  reason  of  surprise.  Western 
Smelting  Co,  v.  Ben.i.  Harris  &  Co.?  302  ill,  App.  535. 
Before  this  provision  in  the  Practice  Act  was  enacted 
it  had  been  held  that  where  an  amended  pleading  has  been 
filed  after  default  the  default  was  thereby  set  aside. 
Lyndon  v.  Lyndon,  69  111,  V};  Feldott  v.  Feather stone, 
290  111.  ^85;  Gilbert  yt  The.  American  Trust  &  Savings 
Bank.  118  111.  App.  6785   Peck.  v.  Peck,  211*  111.  App.  Ml. 
Since  this  ground  alleged  in  the  bill  of  review  was  suffi- 
cient, it  is  not  necessary  for  us  to  consider  whether  the 
allegations  of  fraud  made  therein  could  sustain  the  bill. 
However,  it  is  our  opinion  that  the  allegations  were 
sufficient  and  that  the  bill  might  also  be  sustained  on 
that  ground.  There  was  no  allegation  in  the  bill  which 
would  bring  it  under  the  classification  of  a  bill  to 
impeach  a  decree  upon  the  discovery  of  new  matter,  and 
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consequently  there  was  no  necessity  to  obtain  leave  of 

court  in  order  to  file  the  bills 

Apparently  defendant  makes  no  point  on  the  fact  that 
there  was  a  motion  to  vacate  the  decree  undisposed  of  in 
the  files.  Since  the  motion  was  filed  after  thirty  days 
had  expired,  it  had  no  validity  and  could  have  been  stricken 
by  the  court  on  its  own  motion. 

The  court  erred  in  entering  its  orders  to  strike 
and  dismiss  the  bill.  The  orders  are  reversed  and  the 
cause  remanded  with  directions  to  proceed  in  conformity 
with  the  views  herein  expressed. 

Reversed  and  Remanded. 

Robson  and  Schwartz,  JJ.,  concur. 


<•;**;■  r>    .  •:      ;tr 


v;i   ?..->   i"W 


!      ;  • "-, 


.  J.  ■»  .  -c- 


■f..  VJ  .;        :i.t' 


).•• 


;  :.  I ; .. : .'■  > 


r< 


h6755 

THE  MUTUAL  NATIONAL  BANK  OF  CHICAGO, 
as  Trustee  under  Its  Trust  No.  308, 

Appellee, 
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APPEAL  FROM 
SUPERIOR  COURT, 
COOK  COUNTY, 


HARVEY  WINKELMAN  et  al., 

Defendants  below, 

Appellees. 

On  Appeal  of  CARL  J.  CARLSON, 
Defendant  below, 

Appellant . 

MR.  PRESIDING  JUSTICE  McCORMICK  DELIVERED  THE  OPINION 
OF  THE  COURT. 

The  Superior  Court  of  Cook  County,  after  a  hearing  on 
a  stipulation  of  facts  in  an  action  in  the  nature  of  an  inter- 
pleader involving  a  fund  of  $6,500,  entered  a  decree  directing 
the  plaintiff  to  retain  out  of  the  said  fund, fees  in  the 
aggregate  amount  of  $590  and  as  expense  money  $+08.71,  and 
to  pay  to  the  legatees  of  Julius  Bollinger  and  heirs  *f 
deceased  legatees  an  aggregate  sum  of  $3, 2*+2 ,71,  the  balance 
to  be  then  paid  to  Carl  J.  Carlson.  From  this  decree  Carlson 
appeals . 

In  November  of  1930  the  defendant  Carl  J.  Carlson  and 
his  wife  (now  deceased.)  traded  their  equity  in  an  apartment 
building  in  Chicago  for  a  bungalow  and  two  vacant  lots  owned 
by  Julius  Bollinger  and  his  wife,  which  were  also  located  in 
Chicago.  The  general  property  taxes  for  1928,  1929  and  1930 
were  unpaid  on  the  apartment  building  property,  for  1929  and 
1930  on  the  bungalow,  and  for  1928,  1929  and  1930  on  the 
vacant  lots.  The  unpaid  and  accrued  taxes  on  the  apartment 
building  property  were  estimated  to  amount  to  $3,689.20,  and 
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the  unpaid  taxes  on  the  Bollinger  property  were  estimated  to 
amount  to  $677 .91 •  At  the  time  of  the  trade  neither  the 
correct  nor  final  assessed  valuations  for  the  1929  and  1930 
taxes,  nor  the  correct  tax  rates,  were  ascertainable,  and 
Carlsons*  objections  to  judgment  for  sale  for  1928  taxes  on 
the  apartment  building  and  the  Bwllingers1  objections  on  the 
vacant  lots  were  pending  in  the  County  Court . 

November  1*+^  1930  the  Carlsons  and  Bollingers  entered 
into  a  written  agreement  under  which  they  severally  agreed  to 
pay  1928  taxes  on  the  parcels  each  was  conveying  to  the  other 
within  ten  days  after  judgment  was  entered  by  the  County  Court 
on  the  pending  objections,  and  likewise  to  pay  the  1929  taxes 
within  ten  days  after  judgment  on  the  1929  tax  objections. 
Both  parties  agreed  to  adjust  the  1930  taxes  for  the  period 
from  January  1,  1930  to  November  l*f,  1930  on  the  basis  of  the 
amounts  finally  paid  the  County  treasurer  for  1929  taxes, 
within  ten  days  after  the  1929  taxes  were  paid.  This  agree- 
ment further  provided  that  since  there  would  be  a  net  differ- 
ence in  favor  of  the  Bollingers  after  tax  objections  were 
disposed  of,  the  Carlsons  should  convey  the  two  Western 
avenue  lots  to  the  plaintiff  Mutual  National  Bank  of  Chicago, 
as  trustee,  to  hold  title  until  all  the  obligations  on  the 
1928,  1929  and  1930  taxes  were  paid.  It  was  further  agreed 
that  in  the  event  the  Carlsons  defaulted  in  the  payment  of 
these  taxes  the  bank,  as  such  trustee,  should  sell  the  lots 
held  in  the  trust  and  use  as  much  of  the  proceeds  as  might  be 
necessary  to  "retire  the  obligations"  of  the  Carlsons. 
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The  two  Western  Avenue  lots  were  thereupon  conveyed  to 
the  plaintiff  as  trustee.  The  trust  agreement  named  the 
Carlsons  as  Joint  beneficiaries,  and  provided  that  In  the 
event  they  should  be  In  default  under  the  terms  of  the  agree- 
ment between  the  Bollingers  and  the  Carlsons  aforementioned, 
the  trustee  was  authorized  and  directed  to  sell  the  trust 
property  to  the  highest  bidder  and  "after  paying  the  taxes 
provided  for  in  the  agreement,"  remit  the  surplus  to  "Carl  J, 
Carlswa  and  Frieda  Carlson,  his  wife,  or  the  survivor  thereof," 

The  apartment  building  traded  by  the  Carlsons  to  the 
Bollinger a 'was  at  the  time  encumbered  with  a  mortgage  which 
included  a  pledge  of  the  rents.  On  August  13 9  1932  the 
Bollingers  by  warranty  deed  conveyed  this  building  to  one 
Jane  McDowell  subject  to  all  encumbrances  and  taxes  and 
special  assessments  of  record.  In  September  of  1932  a  suit 
was  filed  to  foreclose  the  mortgage  on  the  building,  and  a 
receiver  was  appointed  in  October,  1932.  A  decree  of  fore- 
closure and  sale  was  subsequently  entered  In  the  foreclosure 
proceedings,  and  on  September  9f   1935  the  building  was  sold 
to  one  Walter  L.  Cohrs,  pursuant  to  the  decree,  and  on 
December  12,  1936  the  property  was  conveyed  by  master's  deed 
to  "80th  and  Laflin  Apartments,  Inc."  On  January  2,  I93I+ 
Jane  McDowell  by  quit  claim  deed  reconveyed  the  apartment 
building  to  the  Bollingers. 

Julius  Bollinger  died  testate  December  29,  I9I+I 
(his  wife  having  predeceased  him),  and  his  estate  was  pro- 
bated la  the  Probate  Court  of  Cook  County  amd  cl«sed. 
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The  objections  filed  by  the  Carlsons  with  respect 
to  both  1928  and  1929  taxes  on  the  apartment  building  were 
sustained  by  the  County  Court  on  July  13,  193*+,  and  the 
amount  of  the  1928  taxes  on  the  property  was  then  finally 
determined  at  $1,177 A6  and  the  1929  taxes  were  determined 
at  $1,395 «56.  The  receiver  in  the  mortgage  foreclosure 
proceedings  paid  all  the  1928  taxes;  the  last  payment  was 
made  on  August  27,  193^»  The  receiver  also  made  payments 
on  the  1929  taxes,  the  final  payment  on  which  was  made  by 
80th  and  Laflin  Apartments,  Inc.  on  April  1^,  1938.  On 
the  1930  taxes  the  receiver,  as  well  as  Walter  Cohrs,  made 
certain  payments,  and  the  8pth  and  Laflin  Apartments,  Inc. 
paid  the  balance  on  April  1^,  1938. 

The  1929  and  193®  taxes  on  the  bungalow  traded  to 
the  Carlsons  were  paid  by  Carlson's  grantee,  and  the  1928, 
1929  and  1930  taxes  on  the  two  Western  avenue  lots  were 
discharged  through  tax  foreclosure  sale. 

On  June  17,  195^  the  lots  were  sold  at  public  auction 
for  $6,500  by  the  trustee,  and  on  September  9,  195*+  the 
trustee  as  plaintiff  filed  this  suit  claiming  its  expenses 
and  attorney's  fees  and  requesting  Instructions  as  to  the 
respective  rights  of  the  defendant  Carlson  and  the  legatees 
and  heirs  of  the  deceased  legatees  of  Bollinger  in  the 
balance  remaining  after  allowance  of  such  expenses  and 
fees. 

Carlson  filed  an  answer  claiming  the  entire  proceeds 
of  the  sale,  less  expenses  and  attorney's  fees  due  to  the 
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trustee.  He  set  up  that  any  claim  which  the  Bollingers  or 
anyone  claiming  through  them  might  have  by  reason  of  the 
agreement  of  November  l1*,  1930  was  barred  by  the  ten-year 
statute  of  limitations  (111.  Rev.  Stat.  1953,  chap.  83, 
jar.  17),  and  that  any  mortgage  lien  created  by  the  deed 
in  trust  and  trust  agreement  was  barred  by  the  twenty-year 
statute  of  limitations  under  provisions  of  paragraph  11-b 
of  chapter  83.  He  also  set  up  other  defenses. 

Answers  were  filed  by  the  defendants  who  were 
various  legatees  and  heirs  of  deceased  legatees  of  Bollinger , 
and  in  the  answers  they  claimed  that  when  the  1928,  1929  and 
1930  taxes  had  been  determined  there  was  due  to  the 
Bollingers  from  the  Carlsons  $3,571.18. 

Defendant  Carlson  here  contends  that  any  claim 
derived  through  the  Bollingers  was  barred  by  the  statute  »f 
limitations,  and  that  the  defendants  claiming  under  the 
Bollingers  are  not  the  proper  persons  to  maintain  the 
claim  they  assert. 

The  defendants  who  claim  under  the  Bollingers  filed 
no  brief  in  this  court.   It  has  been  repeatedly  s?id  that 
under  such  circumstances  we  would  be  warranted  in  reversing 
and  remanding  the  cause  without  a  consideration  of  the 
merits.  Baxton_j^JBajrtpn_t  318  111.  App.  685  Eichelberger 
v.  Robinson.  233  111.  App.  579.   However,  we  will  consider 
the  case  on  the  merits. 

To  all  intents  and  purposes  this  was  a  bill  of 
Interpleader,  filed  by  the  Mutual  National  Bank  of  Chicago 
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as  trustee.  The  defendants  Carlson  and  those  claiming 
through  Julius  Bollinger  were  before  the  trial  court  liti- 
gating the  question  among  themselves  as  if  one  had  brought 
a  complaint  and  the  others  had  answered.  National  Union  v. 
Keefe,  172  111.  App.  101;  Foerster  v.  Enzenbacher.  178  111. 
App.  551.  As  between  Carlson  and  the  claimants  under  Julius 
Bollinger,  the  only  action  available  to  the  latter  against 
Carlson  was  an  action  on  the  contract  of  November  1>+,  1930, 
cr  a  foreclosure  suit  if  that  contract  was  considered  to  be 
an  equitable  mortgage.   In  either  case  the  statute  of  limita- 
tions barred  the  action.   In  their  answers  the  defendants 
claiming  under  Bollinger  assert  "that  when  the  1928,  1929 
and  1930  general  taxes  were  finally  determined  there  was  due 
the  Bellingers  from  the  Carlsons  the  sum  of  $3,571.18."  The 
1928  and  1929  taxes  were  finally  determined  on  July  13,  193^ . 
Under  the  agreement  these  taxes  should  have  been  paid  within 
ten  days  after  such  determination,  and  the  1930  taxes  were  to 
be  adjusted  in  cash  within  ten  days  after  the  1929  taxes 
were  paid  in  full,  which  was  on  April  1U-,  1938.  The  ten-year 
statute  of  limitations  (111.  Rev.  Stat.  1953,  chap.  83,  par. 
17)  began  to  run  on  July  23,  193^  as  to  the  1928  and  1929 
taxes,  and  on  April  2^,  1938  on  the  purported  1930  tax 
liability.  The  Instant  suit  was  filed  Sept.  9,  195^.  It 
has  been  held  that  the  statute  of  limitations  begins  to  run 
either  from  the  time  the  holder  is  entitled  to  make  a  demand 
or  within  a  reasonable  time  thereafter.  Katt  v.  Chapman, 
2*f8  111.  App.  12.   If  the  contract  of  November  l*f,  1930 
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should  be  considered — as  it  might  well  be — a  mortgage,  we 
are  met  with  the  legal  rule  that  the  foreclosure  of  a 
mortgage  is  barred  when  the  action  on  the  obligation  is 
barred.  Bridge  v.  Dunn,  3^1  111.  App.  *+20;  Emory  v.  Keighan? 
88  111.  If82. 

Defendant  Carlson  also  argues  that  the  defendants 
claiming  through  Bollinger  are  not  the  proper  persons  to 
maintain  the  claims  they  assert,  which  contention  was 
raised  by  Carlssn  in  his  answer  to  the  instant  suit. 

Julius  Bollinger  died  testate  December  29,  19*fl, 
His  estate  was  probated  in  the  Probate  Court  ef  Cook  County 
and  closed.  His  residuary  legatees,  in  equal  shares,  were 
Christian  Bollinger  (now  deceased),  Clara  Borchardt  (now 
deceased),  and  the  defendants  Harvey  Winkelman,  Fred  Fischer 
and  Frieda  St.  Sauveur.  Christian  Bollinger  died  intestate 
after  the  death  of  Julius,  leaving  as  his  sole  heirs  the 
defendants  Elsie  Bollinger,  his  widow,  Walter  Bollinger, 
Christian  Bollinger,  Jr.,  Hattie  Pepich  and  Minnie  Zelenka, 
his  children.  Clara  Borchardt  died  after  the  death  of 
Julius  Bollinger,  leaving  as  her  sole  heirs  defendants 
Erwin  Borchardt  and  LaVergne  Sturny,  her  children. 

Section  95  of  the  Probate  Act  (111.  Rev.  Stat.  1953 » 

chap.  3 »  par.  2*+7)  provides: 

"*  *  *  When  assets  are  discovered  after  distribution 
of  the  estate  has  been  made  and  the  executor  or  adminis- 
trator has  been  discharged,  on  the  verified  petition  of 
the  executor  or  administrator  the  court  may  vacate  the 
order  of  discharge  and  permit  the  executor  or  administrator 
to  administer  the  newly  discovered  assets  or  on  the  veri- 
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fied  petition  of  any  interested  person,  letters  of 
administration  d.«  "bonis  non  with  the  will  annexed  or  of 
administration  de  bonis  aor.  ixay  be  issued  as  the  case 
requires." 

It  has  been  held  that  the  heirs  of  a  person  dying  intestate 

cannot  maintain  a  suit  in  their  own  name  upon  a  written 

obligation  payable  to  the  decedent  (Leamon  v,  McCupbinT  82 

111.  263) »  and  that  the  only  person  who  may  conduct  a  suit 

to  collect  and  distribute  an  asset  of  an  estate  is  the 

personal  representative  (Oulvey.  v.  Converse a  326  111.  226; 

McGooden  v.  BartholicT  132  111.  App.  392).  There  is  only 

one  exception  to  this  rule,  which  is  that  where  there  are  no 

debts  »r  claims  of  any  kind  against  the  estate  and  nothing 

for  an  administrator,  if  one  should  be  appointed,  to  do, 

but  to  distribute  the  personal  estate  to  those  entitled 

to  it  by  law,  the  heirs  may  maintain  the  necessary  actions 

f»r  the  purpose  of  reducing  property  to  possession  in  order 

that  it  may  be  distributed.  To  maintain  such  an  action 

sufficient  facts  must  be  set  up  in  the  complaint  to  bring 

the  claimants  under  the  exception  to  the  rule.  Weiland 

v.  Weiland.  297  111*  App.  239.  Here,  in  the  answers,  which 

in  this  type  of  suit  correspond  to  a  complaint,  no  such 

showing  was  made, 

Carl  J.  Carlson  Is  entitled  to  the  sum  of  $6,500, 

less  the  attorney's  fees  and  expenses  in  the  sum  of  $998.76 

as  set  up  in  the  decree  heretofore  entered  on  April  27, 

1955.  The  decree  of  the  Superior  Court  of  Cook  County  is 

reversed  and  the  cause  is  remanded  with  directions  to 

enter  a  decree  in  conformity  herewith. 

Reversed  and  remanded  with  Directions. 

Robspn  and  Schwartz,  JJ.>  concur. 
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PEOPLE  OF  THE  STATE  OF 


ILLINOIS 
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Defendant  in  Error, 


9l.S?l 


ERROR  TO  MUNICIPAL  COURT 
OF  CHICAGO o 


CALVIN  BELCHER, 

Plaintiff  in  Error. 

JUDGE  ROBSON  DELIVERED  THE  OPINION  OF  THE  COURT. 

The  defendant,  Calvin  Belcher,  was  tried  and  convicted 
for  possessing  and  controlling  "cannabis,  known  as  marijuana" 
in  violation  of  par.  192.2,  ch.  38,  111.  Rev.  Stat.  1953. 
He  was  sentenced  to  three  years  In  the  House  of  Correction. 

Defendant  contends  that  the  information  filed  against 

him  was  insufficient  and  therefore  void,  because  it  failed  to 

allege  (1)  that  the  possession  was  unlawful,  and  (2)  that  the 

substance  possessed  was  one  of  the  prohibited  forms  of 

cannabis ,  The  relevant  part  of  the  Information  is  as  follows : 

"...on  the  27th  day  of  March,  A.D.  1955?  at  the  City  cf 
Chicago  aforesaid  did  then  and  there  have  in  his  possession 
and  under  his  control,  cannabis,  known  as  marijuana,  other- 
wise than  as  authorized  in  the  Uniform  Narcotic  Drug  Act  of 
the  State  of  Illinois,  then  in  force  and  effect.  In  vio- 
lation of  Par.  192 02,  Chap.  38,  111.  Rev.  Stat.  1953 5  con- 
trary to  the  form  of  the  Statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  People  of 
the  State  of  Illinois." 

The  statute  under  which  the  defendant  was  prosecuted 

provides  as  follows : 

"It  is  unlawful  for  any  person  to  manufacture,  possess, 
have  under  his  control,  sell,  prescribe,  administer, 
dispense,  or  compound  any  narcotic  drug,  except  as  author- 
ized in  this  Act."   Ch.  38,  pay,  192.2,  111.  Rev,  Stat. 
1953  > 

With  reference  to  the  first  contention,  the  cases  cited 

by  the  People  support  their  position  that  words  such  as 
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" unlawfully,"  "wilfully,"  "feloniously,"  and  "maliciously" 
must  only  be  stated  in  an  information  or  indictment  when 
they  constitute  part  of  the  statutory  definition  of  the 
offense.   People  v. _  Crump,  ^02  111.  20l+;  People  v,  Strieker, 
2  58  111.  618 5  Quigley  v.  People a  3  111.  301.  Thus  an 
information  can  be  sufficient  without  the  use  of  such 
words,  as  long  as  the  charge  is  made  in  the  language  of 
the  statute  and  incorporates  all  the  necessary  elements 
of  the  offense  charged. 

The  defendant  does  not  dispute  tUs  rule,  but  con- 
tends that  since  the  word  "unlawful"  appears  in  the  statute 
that  word  or  one  of  similar  import  must  appear  in  the 
information.  A  logical  examination  of  the  statute  does 
not  lead  to  that  result.  The  word  "unlawful,"  as  used  in 
this  statute,  is  not  descriptive  of  a  particular  element  of 
the  offense  involved.  The  phrases  "It  Is  against  the  law," 
"It  is  prohibited,"  or  "It  is  punishable"  could  replace 
the  phrase  "It  is  unlawful"  in  this  statute,  and  the  elements 
of  the  crime  would  in  no  way  be  changed. 

When  a  statute  Is  phrased  In  language  such  as  "Murder 
is  the  unlawful  killing  of  a  human  being..."  (ch.  38,  par. 
358 »  111.  Rev.  Stat.  1955) 9  or  "If  two  or  more  persons  assemble 
for  the  purpose  of. ..committing  any  unlawful  act..."  (ch .  38, 
par.  507,  111.  Rev.  Stat.  1955) j  the  word  "unlawful"  describes 
the  conduct  that  Is  prohibited  and  therefore  constitutes,  in 
itself,  a  necessary  element  of  the  offense.   In  such  instances 
the  word  "unlawful,"  or  words  of  similar  import,  are  necessary 
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to  a  valid  Indictment  or  information.  People  v.  St.  Clair, 

2hh   111.  W+0  What  necessary  element  does  the  word  "unlawful" 
describe  in  the  statute  In  question?  None.   It  In  effect  says 
no  more  than  that  a  violation  of  this  act  is  a  violation  of 
the  law.  Unauthorized  possession  constitutes  the  violation, 
and  an  information  charging  possession,  "otherwise  than  as 
authorized"  by  the  act,  sufficiently  apprises  the  defendant 
of  the  nature  of  the  charges  against  him. 

Defendant  argues  that  many  persons  can  legally  possess 
a  narcotic  drug,  otherwise  than  as  authorized  by  the  act,  and 
thus  the  word  "unlawful"  must  be  used  to  distinguish  criminal 
possession  from  such  legal  possession.  Reference  Is  made  to 
the  freight  handler,  police  chemist,  and  the  lawyer  In  court. 
We  are  not  impressed  by  this  argument.  The  word  "unlawful," 
as  used  in  this  statute,  is  not  intended  to  distinguish  any 
particular  acts  of  any  particular  persons .   It  simply  serves 
the  purpose  of  generally  prohibiting  violations  of  the  act. 
The  exampleslisted  by  defendant  are  custody  situations  and 
do  not  fall  into  the  category  of  "possession"  as  contemplated 
by  the  act.  We  conclude  that  the  word  "unlawful"  Is  not 
necessary  to  a  valid  information  charging  violation  of  the 
Uniform  Narcotic  Drug  Act  because  it  is  not  actually  part 
of  the  statutory  definition  of  the  offense. 

Defendant  cites  People  v.  Sowrd.  370  111.  1*4-0,  in 
support  of  his  second  contention  that  the  Information  is  void 
because  it  failed  to  describe  the  cannabis  possessed  as  being 
in  one  of  the  forms  prohibited  by  the  statute.   In  that  case 
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the defendant  was  charged  with  the  illegal  possession  of 
"marijuana"  and  his  conviction  was  reversed  by  our  supreme 
court  because  the  information  was  insufficient.  The 
Narcotic  Drug  Act  of  193  5>  then  applicable,  stated  that 
cannabis  (marijuana)  was  a  narcotic  drug;  but  only  certain 
forms  and  qualities  of  cannabis  were  included  in  the 
statutory  definition  of  that  substance.  The  court,  in  the 
Sowrd  case,  held  the  information  to  be  inadequate  and  void 
because  it  did  not  state  that  the  marijuana  possessed  was 
of  the  specific  quality  defined  and  prohibited  by  the 
statute.  The  court  said  that  such  description  was  an 
essential  element  of  the  offense  which  had  to  be  alleged 
as  well  as  proved. 

In  People  v.Yeargain^  3  111  .2d  25,  it  was  pointed 
out  that  subsequent  to  the  Sowrd  case  the  section  defining 
cannabis  was  amended  to  specifically  list  those  forms  of  the 
substance  which  are  not  included  in  the  statutory  prohibi- 
tion, as  well  as  those  which  are  included.  Cha  38,  par. 
192.1,  sec.  13,  111.  Rev.  Stat.  1953.  The  court j  in  the 
Yeargain  case,  said  at  p.  27: 

"A  comparison  of  the  wording  of  these  two  subsections 
readily  discloses  the  inapplicability  of  People  v.  Sowrd 
to  the  present  statute....  Comparison  of  these  two 
definitions  shows  that  under  the  1935  statute  cannabis 
of  a  specific  quality  and  kind  was  subject  to  the  pro- 
hibitions of  the  act,  while  under  the  statute  as  amended 
in  19^+9  all  cannabis  was  subject  to  the  act,  excluding 
the  specific  exceptions." 

The  court  then  quoted  section  21  of  the  Act  (ch. 

38,  par.  192.21,  111.  Rev.  Stat.  1951 ),  which  provides  that 

it  is  not  "necessary  to  negative  any  exception,  excuse, 

proviso,  or  exemption,  contained  in  this  act/'  in  the 
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information,  and  that  the  burden  of  proof  of  any  such  excep- 
tion shall  he  upcn  the  defendant. 

The  decision  in  the  Yeargain  case  is  controlling  and 
we  find  that  the  information  was  not  rendered  insufficient  by 
omitting  a  description  of  the  cannabis  possessed. 

Defendant  further  contends  that  he  was  sentenced  for 
an  offense  not  charged  in  the  information.  We  have  examined 
this  contention  and  find  that  it  has  no  merit. 

The  verdict  of  the  trial  court  is  affirmed. 

Affirmed . 

McCormick,  P.  J.,  and  Schwartz,  J.,  concur. 
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APR  3  - 1956 
JUSTUS   L    JOHNSON 

Clerk  Appellate  Court  Second  Dirt. 


IN  THE 
APPELLATE  COURT  OF  111. 

~  OOND  DISTRICT 

r 

February  Term,    A.D.    1956 


9  I. A.        0 


THE   PEOPLE    OF    I  STATE   OF 

ILLINOIS, 

Plaintiff  and  Bef end&nt-ln-Error, 
vs. 
ERNEST  LOUIS  LINDSTR01  , 

Defendant  and  Ilaintiff-in-Error. 


APP   . 
TH   CI 
GOURT  c  '  :  ■; 


DOVE,  P.  J. 

In  the  Circuit  Court  of  Lake  County  to  on  indictment 

charging  the  defendant  with  having  knowingly  recei-  ed 

property,  of  the  value  of  '42.00,  the  defendant  entered. 

of  not  guilty.  Upon  the  trial  of  the  issues  thus  made,  -   jury 

returned  a  verdict  finding  the  defendant  guilty  as  charged  in 

in  the  county  jail 
the  indictment  and  fixing  hie  punishment  at  imprisonment /for  a 

term  of  thirty  days  and  assessing  a  fine  of  § 1000. 00.   The  trial 
court,  after  over-ruling  motions  for  judgment  notwithstanding 
the  verdict  and  for  a  new  trial,  rendered  judgment  on  the  ver- 
dict, and  the  defendant  brings  the  record  to  this  court  for 
review  by  a  writ  of  error. 

Inasmuch  as  counsel  for  plaintiff  in  error  insists 
that  the  verdict  of  the  jury  was  against  the  manifest  weight 
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of  the  evidence  and  that  therefore  the  judgment  should  not  be 
permitted  to  stand,  it  will  be  necessary  to  review  the  evidence. 

Donald  Duffy,  at  the  time  of  the  trial,  was  twenty 
years  of  age.   After  being  granted  immunity  from  indictment, 
prosecution  and  punishment  on  account  of  any  transaction  con- 
cerning which  he  misrht  be  required  to  give  evidence,  Donald 
testified  that  he  graduated  from  grade  school  and  after  attend- 
ing high  school  for  two  years  entered  the  employment  of  the 
National  Tea  Company  at  Deerfield  in  August  or  September, 
1952  as  a  stock  clerk  and  worked  there  until  June  6,  1954; 
that  he  later  became  a  checker,  bagging  articles  purchased  and 
receiving  from  the  buyer  the  purchase  price  of  the  articles 
bought;   that  in  the  early  part  of  January,  1954,  he  stole  a 
set  of  store  keys  from  the  coat  pocket  of  the  assistant  manager 
while  the  coat  of  the  assistant  manager  was  hanging  in  the  back 
room  of  the  store;  that  he  took  the  key  for  the  front  door  of 
the  store  off  of  the  key  ring,  had  a  duplicate  key  made,  and 
then  replaced  the  original  key,  which  he  had  stolen,  upon  the 
key  ring  and  Into  the  pocket  of  the  coat  of  the  assistant 
manager;  that  defendant  was  a  frequent  customer  of  the  National 
Tea  store  at  Deerfield,  and  Duffy  was  not  an  infrecuent  customer 
of  defendant's  tavern  and  that  they  became  acquainted  in  July, 
1953;  that  in  February,  1954,  while  Duffy  was  at  defendants 
tavern,  he,  Duffy,  asked  the  defendant  what  he  paid  for  cigarettes, 
and  defendant  replied,  *$1.90  a  carton";  that  Duffy  then  told 
defendant  he  could  get  them  for  him  for  #1.50  a  carton  and 
defendant  then  inquired  of  Duffy,  "if  there  was  any  risk  involved, H 
or,  "were  they  stolen,"  and  Duffy  assured  him  that  they  were 
not  stolen  and  no  risk  involved,  stating  that  the  company  he 
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worked  for  had  an  over-supply.   Duffy  then  testified  that  he 
told  defendant  that  the  wholesale  cost  of  a  carton  of  cigarettes 
was  $1.50  and  that  he,  Duffy,  was  able  to  furnish  them  to  defend- 
ant at  that  price  and  defendant  told  Duffy  that  he  would  buy 
some.   Duffy  then  testified  that  he,  Duffy,  accompanied  by  his 
friend,  Russell  53weeney,  went  to  the  National  Tea  store  in 
Deerfield,  entered  with  his  stolen  key  and  procured  a  supply  of 
cigarettes  of  various  brands  and  returned  to  the  tavern  and 
delivered  them  to  defendant  and  received  the  purchase  price 

of  $1.50  a  carton  from   the  defendant. 

further 
Donald  Duffy /testified  that  three  or  four  weeks  later 

a  similar  transaction  took  place  and  Duffy  delivered  to  defendant, 
at  his  tavern, 
/between  eleven  and  twelve  o'clock  in  the  evening  between  eight 

and  fifteen  cartons  of  cigarettes,  which  he  had  stolen  from 
the  National  Tea  store  where  he  was  employed  and  received  from 
defendant  $1.50  for  each  carton.   Donald  further  testified  that 
upon  another  occasion  in  Larch,  1954,  he,  Duffy,  was  in  defend- 
ant's tavern  and  a  customer  came  in  and  asked  for-  a  certain 
brand  of  cigarettes  which  defendant  did  not  have  on  hand,  and 
Duffy,  thereupon,  offered  to  get  some.   Upon  that  occasion, 
defendant  gave  hi  as  a  list  of  six  brands  and  asked  Duffy  how  he 
was  going  to  get  them,  as  it  was  after  closing  hours,  and 

Duffy  tolc  the  defendant  that  he  had  a  key.   Duffy  then  left, 

in 
returning/about  a  half  hour  with  six  cartons,  bringing  them  m 

the  side  door  anc  placing  them  on  a  table  near  the  bar.   For 

these  six  cartons  defendant  paid  Duffy  $9.00.   Duffy  further 

testified  that  defendant's  next  purchase  was  in  April,  1954,  at 

which  time  defendant  gave  Duffy  a  written  list  of  brands  for 

either  eight  or  ten  cartons,  which  Duffy  procured  from  the  store 
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in  the  sa»e  Banner  as  previously  and  returnee7  to  defendant's 
tavern,  entering  through  the  side  door  of  the  tavern  and  placed 
the  bo::  containing  the  cartons  on  the  bar  or  a  bar  stool  and 
received  the  purchase  price  from  the  defendant.  Upon  another 
occasion  in  Kay,  1954,  defendant  -gain  ordered  either  ten  or 
twelve  cartons  of  cigaretter  from  Duffy,  which  were  delivered 
hj  Duffy  to  defendant  at  hia  tavern  between  ten  and  eleven 
o'clock  in  the  evening  and  defendant  paid  for  them  out  of  the 
cash  register  at  the  rate  of  |1.50  per  carton. 

Duffy  further  testified  that  on  one  occasion,  the 
latter  part  of  March  or  first  of  April,  1954,  he  was  in  defend- 
ant's tavern  in  the  evening  and  asked  defendant  if  he  wanted 
or  needed  cigarettes  and  defendant  replied  that  he  did  and 
defendant  then  inquired  of  Duffy  whether  it  was  possible  for 
Duffy  to  get  nisi  some  meat.   Duffy  replied  that  he  didn't  know 
of  any  reason  why  he  could  not  and  Duffy  asked  defendant  if  he 
could  use  some  coffee  and  later  asked  him  if  he  could  use  some 
butter  and  bacon  and  defendant  replied  that  he  could  use  a 
small  Quantity  of  butter,  bacon,  some  steaks  and  roasts  and.  a 
case  of  coffee  and  these  items  were  thereafter  stolen  from 
Daffy's  employer  and  by  hia  delivered  to  defendant  and  paid  for 
by  defendant  at  amounts  substantially  lower  than  the  regular 
retail  prices. 

Duffy  further  testified  that  upon  the  several  occasions 

when  he  entered  the  store  of  his  employer  in  the  evening,  stole 

coffee, 
the  cigarettes,  bacon,/ meat  and  butter,  which  he  afterwards 

delivered  to  defendant,  he  was  accompanied  by  Russell  Sweeney; 

that  Sweeney  entered  the  store  with  Duffy  and  together  they 

carried  the  merchandise  to  Duffy's  car  and  then  drove  to 
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defendant's  tavern  and,   upon  their  arrival   at   the    tavern, 
Sweeney   remained  in   the  car    while  Duffy   took  the  merchandise 
into    the    tavern  returning   to   the   car   shortly   thereafter,    and, 
upon  his  return  to  the    car  he,   Duffy,    gave  Sweeney  a  portion 
of  the  money  received  by  Duffy  from  the   defendant. 

Upon  cross-examination  Duffy   testified   that  he   stole 
the  key  to   the  store   two  months  before  he   ever   sold   the  defend- 
ant any   stolen  property;    that  defendant  never-  asked  for  any 
explanation  as   to  how  he  happened   to  have  a  key  to    the   store; 
that  he   never  discussed  with  defendant   the  means  he  employed 
to  get  the  property  from  the   store   and  never    told  him  that  it 
was   stolen  property ;    that  Russell  Sweeney  was  not  employed  by 
the  Kational   Tea  Company  at   its  store  in  Deerfield   but  was 
employed  by  the   same   company  at    its   store   in  Qleneoe;    that  he 
told   Sweeney  he  had   stolen  the  key  to   the  Deerfield  store  and 
had  a  duplicate  key  made,   and  while  Sweeney  was  with  him  in   the 
Deerfield   store   he  was  not  present  in  deTendait's   tavern  when 
he  delivered  the   stolen  merchandise  to    the  defendant,    and  that 
the  defendant  had  never  been  advised  by  Duffy   that  Sweeney  was 
in  anyway   implicated  in  the   transactions.   Duffy  further   testified 
that  he  made  one   delivery  of   cigarettes   in  January,   one  in 
February,    two   in  March,   and  that  some  time   during  the  month  of 
April  or  May  he   told  the  defendant  he  was  going  on  a  trip  to 
California  and  when  he  didn't  go,   the  defendant  asked  him  about 
it,    and  he   told  the  defendant  he  had   to    postpone  his   vacation 
because   the  manager  was  going   away  and  both  he   and   the  manager 
could  not  take   their    vacations  at   the  s#ae    time   but  denied  that 
he  ever   told   the  defendant   that  he  was   the   assistant  manager 
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of  the   store.      Upon  redirect   examination,    Duffy   testified 
that  he  never  took  any  of   the   stolen  goods  which  he  delivered 
to  the   defendant  into    the  main  barrdxn  or    public    room  of   the 
tavern  but  took  them  into   the  back   room  of  the   tavern,  which 
was  a  little  shed  where    the   defendant  kept  his   empty   and  full 
cases  of  liquor.      Upon  reeross -examination,   Duffy  testified 
that  as  a  rule   when  he   took  the   stolen  merchandise  in  the   back 
room,    he  went  through  the  back  door   into  the  kitchen,    and  that 
there  was  a  door  between  the  kitchen  and   the  barroom. 

Russell   Sweeney    testified  that  he  was  nineteen  years 
of  age   and  was  employed  at  the   Sunset  Poods  in  Highland  Park 
as  a  meat  cutter  j   that   in  the   summer-  of  1952  he  wa3  first 
employed  by  the    National    Tea   Company  and  worked  in  the  meat 
department-of   that   store  at  Deerf  ield ,   Illinois |   that  he  was 
acquainted  with  Donald  Duffy  and  had  known  him   since  1952 1    that 
he  was  also  acquainted  with  the   tavern  of  the  defendant  and  had 
been  there    in  company  with  Donald    Daffy  upon  several  occasions 
but  had  never  gone   inside.      This   witness   further   testified   that 
he  entered   the  National  Tea   Company   store  at  Deerf  ield  in   the 
nighttime  with  Donald  Duffy  on  several  occasions,    gaining 
entrance  by  key  whieh  Donald   had|    that  nobody   else  was  in   the 
store  at  the   time    they  entered  it,    as  the   store   was   closedj 
that  while  in  the  store   they  took  some  cigarettes  from  the 
store  and  took  them  to  the  defendant's   tavern,   and  Duffy   took 
them  from  the   car    and   entered  the  back  door  of  the  tavern  while 
Sweeney  waited  for  him  in   the  cari    that  when  Duffy  returned  he 
didn't  have  the  cigarettes  with  him  but  did   have    some  money,    and 
the  witness  received  a   portion  of   that   but  did  not  recall    just 
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how  much.      This  witness  further   testified:      "I   accompanied 
Donald  Duffy   Into    the   National   Tea   Store  in  Deerfield,    Illinois 
on  other  occasions.      I  had   an  occasion   to  be    in   the    National 
Tea   store   in  Deerfield  with  ! onald  Duffy  in   the  months  of 
January,   February,   ilarch,   April,   May  and   June  of  195^i«      There 
were  approxiraately  nine  or-   ten  occasion?    when     I   entered  the 
store   with  Donald  Duffy  during    those  months.      Entry  was   gained 
to    the    store  with    the   key  which  he  had.      After  entering  the 
store,   we  usually  got   a  large  box   and  filled  it  with  cigarettes 
and  carried  it  out,  locked  the  door   and  delivered   them,      v/e  had 
occasion   to  take   some  other   things  besides  cigarettes,   3uch  as 
coffee,   meat,   bacon,    porterhouse   steaks   and  once  a  rib  roast. 
After  we   took   ttiese  items,    they  were   also   delivered  to   the 
'Nineteenth  Hole'     (the  name   of   the  defendant's   tavern).      After 
we  took   them  out  of   the  store,   we  put    them  in  the  car  and  drove 
to  the    'Nineteenth  Hole'    and  then  Duffy  took   them  inside  and 
came  out  and  gave  me  half  of  the  money  which  he  got.      Donald 
Duffy   took  the  i terns  into  the   'Nineteenth  Hole'    when  we  arrived 
there.      I  never  took   them  in.      On  or  about  June   1,   195U,    I  had 
occasion    to  enter  the  National   Tea   store   in  Deerfield,   Illinois. 
Donald  Duffy  was   with  rae.      It  was  late   in  the   evening   —  I  would 
say  around  eleven  o'clock  and  maybe   twelve.      We  gained   entrance 
to   the   store   with  the  key  which  Duffy  had.      It  was   a  key  which 
he  had  had  made.      At  that  time,    we  got   the  cigarettes  and  I 
believe   there  was   some  meat   that  time   —  some  porterhouse   steaks  • 
I  think  about   six  porterhouse   steaks.      I  got    the  meat.      I   took 
it  right   from  the  meat   counter.      It  wouldn't  be  missed  there. 
After   we   took   the  meat  from  the  meat   counter  we  wrapped  it  up  and 
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took   it  with  us.      I   did  not  weigh   these  steaks,    but  I  could 
tell   —  about  nine  or  ten  pounds  for   the    six  of    them  —    that 
was   the   total    weight.      At   that    time  porterhouse  steak3  were 
selling  for  about  one  dollar  a  pound   —  ninety-nine  cents 
possibly.      We  also  took   cigarettes,    coffee  and  porterhouse 
steaks.      On   June   1,   195U*    there  was   soxae  bacon.     We  took  five 
or  six  pounds  of   bacon.      We  took   some  butter   —   I   can't  recall 
how  much  it  was   —  possibly   three  or  four  pounds   —   it  was 
never  more  than   that.      I  did  not  take   the  butter  myself.      Daffy 
got  that.      I    also   took  five  or  six  pounds  of  bacon,  the  porter- 
house steaks  and  then  around  twelve  or  fourteen  cartons   of 
cigarettes.      After  we    took  these  items,  we  wrapped  them  and     put 
them  in  a    box  and  carried  it   out   to    the  car.      We  then  drove   to 
the   'Nineteenth  Hole,'      When  we  arrived  at   the    ' nineteen th  Hole,5 
I  waited  in   the   ear.      Daffy  took  the  i tarns   inside.      Duffy   sub- 
sequently returned   to   the    car.      When  he  returned   to  the   car, 
he   gave   me   some  money.      I  do  not  know  exactly  how  much  money  he 
gave  rae .      Ee  went  in   the  back  coor,n     Upon  cross -examination, 
this  witness   testified   -that  he  never  went   inside  the    "Nineteenth 
Hole"   and  was  not  acquainted  wife  the  defendant,   knew  nothing 
about  the    layout  of   the    "Nineteenth  Hole";    that  he   never  saw 
Duffy  go   in  the  "Nineteenth  Hole"   except  by  the  back  door;   that 
the  total  number  of  times  that  he  went  in  the   National   Tea   store 
with  Duffy  after  hours  was   either  nine  or  ten;    that  in   January, 
they  took  nothing  but   cigarettes  from  the  store,    but  around 
March  or   April   they  began  taking  coffee   and  in  March  or  April 
took  a   case  of   coffee. 

The  door  lock  of  the  National  Tea  Company   store   at 
Deerfield  and  the  key  which  was  obtained  by  the  Highland  Park 


-  8  - 


- 

■    . 

; 


police   department    from  Duffy  were  offered  and   admitted  In 
evidence   as  were   several  packages  of   cigarettes  bearing   the 
notation  "National   Tea   Company"  with    a  certain  tax  meter 
number   stamped  on   the   cellophane  wrapping  of    the    packages   which 
identified  these  packages  as  the  property  of   the  Rational        a 
Company  but  which  had  been  purchase'"   at  the  defendant's   tavern. 

The  People   also  introduced  in  evidence  a  statement 
of  the   defendant  taken  on  June  9 9   195>1|-,   to   the  effect  that  on 
the  first  day  of   June,   1954»   "ne   purchased  a   quantity  of  ciga- 
rettes;  meat   and  butter  from  Donald  Duffy  for  *iiich   he  paid 
about   *2£.0C   and  that   this  amount  was   not  paid  out  of  the  cash 
register.      In  this   statement  defendant  also   admitted  that  he 
had  purchased  cigarettes  three   times  from  Duffy   and  had  pur- 
chased twelve  pounds  of  coffee  from  him.      The   evidence  also 
discloses   that  there  were  certain  tax  meter  numbers  on   the 
cigarettes  sold  by  the  National    Tea  Oomp^nj  and  the  name  of 
the  company  was   stamped  on  the  cigarettes.      Evidence  was   also 
introduced   that    the    lowest   viiolesale    cost  of   cigarettes   to   the 
Rational    Tea  Company  during  the  period  covered  by  these  trans- 
actions was  £1.92  a  car  ton  and  that    the  lowest  retail  sale  price 
of  cigarettes  was  12.07  a  carton,     The  evidence  also   discloses 
that    the  National  Tea  Company  bought  their-    cigarettes  froffl   the 
manufacturers  and  that  the  price  they  paid  was   equal    to   the 
price  paid  by  others  during   the    same  period.      There  was  other 
evidence   that   the  prices  paid  by  defendant  for   coffee,   butter, 
steaks $  bacon,    and  rib  roasts     were   substantially  lower  than 
the  current  retail  prices  for   such  articles. 
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The  defendant  called  George   Stanclift,   Gustav  Stoerp, 
Robert  Gleason,   and  Francis    Hutch  ins,  each  of  whom   testified 
that  they  were   acquainted  with   the  defendant  and  had  been  for 
some   time  and  that   his  reputation  for  honesty,    integrity,   and 
veracity  was  good  in  the  neighborhood  in  which  he   lives.   Arthur 
James   also    testified  on  behalf   of  the   defendant   to  the  effect 
that  he  was  employed  at  tiie    "Nineteenth  Hole"  by  the  defendant, 
his   employment  beginning   the  first  week  of   March,   19£Ll,   and 
continued  until   September  of  that  year.      Tills  witness   further 
testified    that  he  knew  Donald  Duffy   and  that  during  the  period 
he  worked  for  defendant,    he  had  seen  Duffy  on  twelve  or   thirteen 
occasions  and  that  Duffy  brought  merchandise   in  the  place   a 
couple  of   times  and  that   on  one   occasion  he   brought  a  package 
of  some  sort  and   at  another   time   he  brought  a  carton  of  ciga- 
rettes.     This  witness  further   testified   that   the   tavern  had  a 
side  entrance  facing  a   parking  lot    and  also   a  back  door  which 
was  kept  locked.      This  witness  farther   testified  that   in  the 
first  conversation   that   he  had  with  Duffy,   Duffy    told  him  that 
if  he,    James,    wanted  cigarettes,   that  he  could  get   them  for  him 
for  $l«£d   a  carton  or  if  he,    James,  needed   anything  he  would 
pick  It  up   for  him  at  wholesale,   as  he    was    the  assistant  manager 
of   the   Hationai   Tea  store  and  that    their  inventory  became   too 
high  and  they  had   to   unload  in  order   not    to   get   in   trouble  with 
the   head  office.      Upon  cross-examination,   he   said   that  when  Duffy 
brought  merchandise  to    the  bar,   he  did  not  know  what  was  in  the 
package   and  he  never    looked  into  any  of  the   packages,   never 
called  the  defendant,   and  was  unable    to   give   the  dates  when 
Duffy  was   ever   in  the   tavern,    and  that  at  each   time  Duffy   came 
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into    the  tavern  he  purchased  something,   usually   beer,    but 
would  have  very   few  drinks,   maybe   two,   and  would  occasionally 
play  a  gam6  of   shuffle  board. 

The   defendant  testified   in  his  own  behalf  that  he  was 
born  on  March  21,   1908,    attended  grade   school   and  graduated 
therefrom  in  1922;    that   he   trier e after   attended  the  Highland  Park 
high  school  for    two   years,   helped  his   parents  on  their  farm,    and 
worked  a  year  for  the   Benjamin  Electric  Company  at  Des   Plaines 
and  afterwards  enrolled  in  a  tecbnical   school  in  Milwaukee   and 
graduated  from  that  school  after   two  years'    attendance,   was 
drafted  in   the  Navy  and,    after  serving  almost   two  years,  was 
honorably  discharged;    that  he   is  married,    living  with  his  wife 
and  three   children,    and   thereafter   took   a   job  with  the   Country 
Club  as  maintenance  man  and  subsequently  worked  as  a  carpenter 
about  a    'rear   and   then  as    a  machinist   and  was    then  employed  by 
the   Chevy   Chase    Country  Club,   where   he  worked  as   a   carpenter; 
that  in   July,   1953*   -ie  became    the  proprietor  of  the  tavern  known 
as  the    "Nineteenth  Hole,"  which  he   continued  to   operate   until 
December,   1954,   when  he   sold  it. 

The  defendant   then  testified   that  he  first  became 
acquainted  v;ith  Donald  Duffy  when  he  took  over   the    "Nineteenth 
Hole'*    in   July,    1953?    that   he   saw  him  at   the   "Nineteenth  Hole" 
and  in  other  taverns  and  also  at   the  national   Tea  store  at 
Deerfield;    that  his  first  conversation  with  him  was  in  July, 
19£3;    that   in  the  early  part  of  19$i+,   Duffy  told  him  he  was 
student  manager  of   the  National    Tea  store    and  subsequently  told 
him  that  he  was   the  assistant  manager.     As   abstracted,    the 
testimony  of  this  witness  continues?      "From  January,   195U,    to 
June   1,   195'1|,    I  would  estimate   that   I   saw  him  four  or  five  times 
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fciawcx   i  month  in  the   tavern*   perhaps   of  tenor.      Sometime    in 
K^ruary  he   asked  me  what  I  paid  for   cigarettes.      I    told  him 
around  -1.98.      Hq  said  he   could  get  them  for  me  for  #1.50.      I 
asked  him  if  they  were    stolen   and  he   said,    'no,    they   were   not.1 
I   did  not  believe  he    could  get   them  for  me  for   $1*50 f   bub    he 
said  they  were  not   stolen*      He    said  it-  was   an  over-suppl;  . 
said   that  was   the  wholesale  cost.      I  did  not  buy   any  merchandise 
from  him  in  February  of    '  5>U»      Alter    the  first  conversation  with 
him  in  February  of    '£!{.,    I  had  a  further  conversation  wit.        .    , 
He  would  ask  me   every   time,    almost,    if   I  could  use   some   cigarettes, 
He  did   this ,   oh,    once  a  week.  fir         time   I  pure  any- 

thing from  Duffy  was   around  the  first  of  on  a  Friday    in   '  5^. 

It  was  Friday  evening,   as  I  recall,   and   someone  asked  for    a  brand 
of  cigarette  and  I   told  him  we  were   out  of  thea  anc    Duffy  offered 
to   get  me    some,      He  asked  me  what  I   wanted  and  I   looked   the 
stock  over  and  then  gave  him  a  list  of  six  brands   an<  isked 

him  how  he  was  going  to   get  them,    it   was   after  closing  hours, 
and  he    said   he-  had  his  key   --  there   had  been  a  previous  —  he 
had  told  me  about  the  key   before*      That  conversation  must  have 
been   in  February  or   so    —  .    have  beer:   before,    the   early 

part  of  February,   and  the  occasion  was,    he  had   come   into    the 
tavern  for  a   sandwich  or  soajs thing  like  that,    X   oo   not  know   — 
it  was  early,   about  eight  o!  clock,   and   he  said  he    was   go : 
back   to   work  and  1   said    ?  Is   the  store  open   tonight'    wondering 
how  he  could  get   in  and  be   said,   no,   he  had  a  key,  iid  not 

go  back  to  the   store   for  me   that   night.      On  this   occasion   I 
speak  of,  when   I   told  him  I  was  short  of   supply,    I  wrote  some- 
thing on  a  slip  of  paper.     He  did.  not   tell  me   what  he  was   going 
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to   do  with   that   slip  of  paper.      He   never  told  me    that  he   had 
destroyed  that  slip  of  paper.      On   that  occasion,    I  did  not 
believe  that  he  was   stealing  the   cigarettes.      Aftor  he  volun- 
teered  to   go   back   and  get   this   merchandise,  he  caiae  back    to  the 
tavern   about  half   an  hour  later.      He  had   some  thing  with  him. 
He  came   in  the    side  door  off  the  parking  lot.  .is   door  from 

the  parking  lot   is   the  principal   door.      He  brought   this  merchan- 
dise  in  and   sat   it  on  a   table  there    adjacent   to    the  bar.      There 
were  other  people  in   the   tavern   at    the   time    —  five  or    six,    I 
would   say,      I  do  not  recall   the  names  of   any  of  the  people  who 
were  there.      I   paid  him  for   the  merchandise   —  I  believe   it  was 
e"'9»00.      There  were    six   cartons   of  cigarettes.      I  paid  hiaa 
at  the  bar  from  the   eash  register.      The  next  occasion  that   I 
purchased   anything  from  or    through  Mr,   Dxaffy  was  in   April,    195^. 
It  was   about  four  weeks    after   the  first  occasion,    I  would   say, 
approximately.      ¥©11,    he  would  ask  when   he   come  in  —   he    would 
usually  come  in  early  in  the   evening  arc  he  would    ask  if   there 
was  anything  I  wan.  ted   < —  he  would  ask   once  a  wet  I        '  maybe   once 
every  two    weeks.      On  this  next  occasion   I   gave  hiia  a   slip   for 
some    cigarettes   I  needed.      This    second  occasion  occurred   in 
April.      T   recall   the  occasion  for   it.     He   asked  if  I  needed  any- 
thing and  I   checked  and  found  I  could   use   some   cigarettes   and 
I   think  I   ordered  eight  or   ten   cartons    --  I  don't  recall  now, 
at   the    moment,    the  exact   amount.      1  wrote  out   the  order   on   a   slip 
of  paper,    the  brand  nam.es.     During    the  period  of  March  and  April, 
*$k9   besides   seeing  him  in   the    'Nineteenth  Hole,  '   I   saw  hiia  in 
the  National   Tea   Store   in  Deerfield.      He  was  working  in  the    store, 
On   this    second  occasion,    I  did  not    believe    that  he  was   stealing 
the  merchandise.      I  did  not  suspect  that  he  was  stealing  the 
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merchandise  which  he   delivered   to  me  on  the  second  occasion. 
When  he  brought  in  the  merchandise  on  the    second  occasion,  he 
came  in  from  the  parking  lot   througn   the  side  door.      As  he 
came   in,   he  had  the  merchandise  right  with  him.      I  do  not  know 
on  this  occasion  whether  I  was   there    — ■  or   if    the  bartender   was 
there    —   I  might   not  have  been  there  at  the  moment.      There   is 
a  back  door  to  the  tavern.      It  was  locked  after  dark.      On   this 
occasion  In  April  of  195k  the  back  door  was  locked  at  the   time 
that   Daffy  cme  into  the  tavern.     On  the  other  occasions  itien 
Duffy  came  into    the   tavern,    bringing  iaerehandlse,    the  back  door 
was  closed.     The   second  purchase  o f  merchandise  consisted  of 
cigarettes.      There  was  about  eight  or  ten  cartons.      I  do  not 
recall   at  the  moment.      I   don't  recall   how  much  I   paid  him.      On 
this  occasion  in  April,    l$l|.,    £  said  I  may  not  have   been   there   in 
the  tavern  —   I  was   in  the  kitchen,   as   I  reeall,      I  was   in   the 
kitchen  and  not  in  the  barroom.      On  that  occasion,   I  was  called 
out.      I   asked  Donald  Duffy  how  much  I  owocl  him  and  he  told  me 
and  1  went   to  the   cash  register  and  got  the  cash,  and  gave   it   to 
him.      He  didn't  come  in   through  the   back  door.      The  merchandise 
was  not  taken  In  through  the  back  door.      The  merchandise  or   this 
occasion  in  April,    was  either  on  a  bar  stool  adjacent  'ix>    the   bar 
or  on   the  bar.      I   do  not  recall  which.      The  next  occasion  after 
that   that  I   bought  any  merchandise  from  or   through  Donald  Duffy 
was  la  May  of  195-^  •      1  had  a  conversation  with  him  at  that   time. 
He  asked  me   if  I  needed  any  cigarettes  and  I   checked  and  saw 
what  I  needed  and  gave   hia  an   order  for  them,      between    this   April 
purchase  and  May  purchase,    I  had  seen  Duffy  In   fee    'Nineteenth 
Hole'     about   twice  a  week.      He  played   shuffleboard  a  great  deal 
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and  on  Friday  nights,   he    sometimes  would  stay  until  closing 
hours.      At   times,  he  would  come  in  wi  th  other  people.      On 
this  occasion,    I   gave  him  an  order   at  that  time.      That  order 
was  for  cigarettes.      I  gave   hi»   the  order   in  writing.      He 
never   gave  hm  back  any  slip  on  which  the  order  was  written. 
I  do  not  know  what  he  did  with  the   slip  and  he  didn't    fcell  me. 
On   this  occasion  In  May,    1   did  not  order    anything    besides 
cigarettes.     He   came   back   alter   I  had  given   him   the   slip.      He 
brought  back   the   cigarettes  and  he   had  a  ease  of  coffee  with 
him.      1  had  not  ordered  a   case  of  coffee*      He   said  he   had  a 
goo'-;:  deal   o:a  it  and   I  said  I  wouldn't  use  a  case  of  coffee   in, 
oh,    six  weeks.      He   insisted  It  was   a  good  deal  and   that  I   should 
take  it.      I  did  not  suspect  or  believe   that  ha   had   stolen  that 
coffee.      I  did  not   suspect  or   believe    that  he  had  stolen   the 
cigarettes.     On  this  occasion   in  Hay  when  I  gave  Duffy  the  order, 
I  was  in  the    'Nineteenth  Hole '    tavern  in  the  barroom.      There 
were  other  people  present.      They  were  patrons.      I  handed  him 
this  slip  of  paper   at  the  bar  and  after  I   gave   him  tiiat  order, 
he  said  he  was  working   that  night  and  he  would  bring  the  mer- 
chandise over   afterwards,      he    came  back  with  the  merchandise   that 
evening  about   ten  or    ten -thirty.      I  don't  recall   the  exact   time. 
I   don'  fc  recall  whether   I   saw  him  come   in  with  it  or   whether  I 
was  in    the    back  room.      I   either   saw  him  or  I  was   called   and   told 
he  was    there.      When   I   saw  iir,   Duffy,    the  merchandise  was  on  the 
bar  stool  or   something  like  that  in   the  barroom  proper.      I   asked 
him  how  much  it  was  and  I  paid  him.      This   discussion  relative 
to  the    coffee  was   held  at   that  time.      He  charged  me   #13*00  for 
the   case.      I  do  not  recall  how  much  he  charged  for  the   cigarettes. 
It  was   the  number  of  cartons  that  were  in  the  order.      I  do  not 
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recall  how  many  cartons  there   were.      It  would  be    ben  or   twelve, 
something  like  that.      The   next  occasion   after  May,   195^, ,   was 
in   the   first  part  of   June.      between   the   occasion  in  Kay  and 

the   one   In  June,    I   had  a  discussion  or    spoke  with  Mr.    I>uffy 
relative   to  my  buying  merchandise  from  him.     At   that  time   after 
the   coffee    incident,   he   said  it  wouldn't  have    to  be  cigarettes 
alone;    that  he  could  get  other   things.      During   that  period  of 
May   to   June,   19f#i,    I  wiaat   to   the  national  Tea  store  once   a  week, 
I  would   say.      I  purchased  merchandise  there.      On  the  occasion 
in   June,   19.?ii.s   he  asked  if    I   needed   any  cigarettes   and  I  gave 
him  an  order  written  out   and  he  asked  about  other   things.        e 
said   he   could   get  them  -   -   butter,  bacon,   meat    —  he   suggested 
a  lot  of  things.      He  said  he   could  get   them  and  deliver   them 
to  me.      At.  the   time  I   was  short  on  steaks   and  I  gave    him  an 
order.      I  ordered   cigarettes,    butter,   bacon.      I  believe    it  was 
fourteen   cartons  of   cigarettes,    six  pounds  of  butter.      I   think 
he  brought  me  three  pounds,   also  three  pounds  of  bacon,    I  believe, 
and   then  six  porterhouse  steaks.      I    gave  him  this    order   in  writ- 
ing and  not   verbally,      I  gave  him    this  order  in   the    'Nineteenth 
Hole1    tavern  in  the   barroom  at  the  bar.      I  had  a   conversation 
with  him  as   to  his   delivery  of  this  merchandise.      1  said   to    take 
it  around   to    the   back,  that   we  would    put  it  right  in  the  refrig- 
erator   there  and  it  vonld  be   just  as  convenient   that  way.      He 
said  he  agreed  and  «hen  he   came  back,    he  came  into    the   tavern. 
I  went   from  the  tavern  through  the  kitchen  and  opened  the  back 
door  for   him  and  he  came  in  that  way.      The  perishables  went 
into   the  refrigerator.      This  was   the  only  occasion,    in  June,   195i{., 
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when  he  came   in  through   the   back   door.      I   paid   him  for  the 
merchandise.      I  asked  him  how  much    it  was.      I  did  not   check 
it  over,      I   don't  recall    the  .amount  now.      I   paid  him  at    the 
bar.      I  went  back  into    the  barroom  then.      I  took    the  money   to 
him  from  the  cash  register.      After   June   1,    195*+*    I  never   box 
any  merchandise  by  or   through  or   from  Hr#   Duffy.      The  first  I 
learned  that   the  merchandise  which  Duffy  had  delivered  to  me  was 
stolen  was  when  the   police   served  me  with  a   warrant.      At  that 
time   the   lieutenant  told  me  it  was  stolen  merchandise.      Captain 
Lempinen  explained   that  Duffy  had  beer,    stealing  some  merchandise 
and  that  I  had  got    some  of    it    and  he  wanted  to   search    the  place 
and  I   said j    'go   right   ahead..'      I   made  no  objection    to    their 
searching  the  place   and  they  proceeded   then  to   search  my  place 
and   they   took   fee  cigarettes  which  have  been  identified  here." 
Upon  cross-examination,    the   defendant   testified  that 
the  first   time   he  purchased  any  cigarettes  from  Duffy  was 
March  and  that   bis  next  purchase  was   in  April    and  his   next  pur- 
chase  in  Kay  and  that   he  paid  vl.5'0  per   carton  for   the   cigarettes 
he  purchased;   that    there  were  only  four  deliveries  made   to   him 
by  Duffy  and    that  during   the  period  when  he   purchased  cigarettes 
from  hiia,   he  was   also  buying  cigarettes  from  a   supplier   who   came 
around   with  a   truck  and  delivered  his  purchases  and    that   he  paid 
the   supplier  #1.98  a  carton.      The   defendant  further  testified 
that   tiie  only  time  he  ever  purchased   any  meat   from  Duffy  was   in 
June,   195>U»   and   that   at  the  time  he  delivered   the    coffee  to    him, 
he  also   delivered  some  cigarettes,   ten  or   twelve  cartons;    that 
l/1  when   the   coffee  was    delivered  to    hia,   he  saw  the  brand  name   on 
the   cans  but  did  not  recall   seeing  any   indicated  price  markir 
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Defendant  stated  that  he  knew  the  cigarettes   that  he  was   pur- 
chasing  cane  from  the  National   Tea  3 tore;    that  be   had  purchased 
cigarettes   at  retail   at  the  National   Tea   store  and  had  paid 
$2,07   a  carton  or  whatever    the  price  happened  to    be   at   the  time 
he  made  his  purchase;    that  he  was  acquainted  with  the  price  of 
food   stuffs  curing   the   period  men  he  was  making  purchases  from 
Duffy;    that  the   steaks  were   delivered  the   same   evei  Li      they  were 
ordered,   but  he  never  had  any  understanding  or    conversation  with 
Duff;/   as  to   the  price  per   pound   of  the  steaks,    butter,    or  bacon, 
and  that  nothing  was   said,    about  the  price  until  after   they  were 
delivered  and  then  he  ashed  Duffy  how  much  he  owed  him  for   them 
and  was  told  the  amount  and  he   paid  it;    that   the   coffee  was  not 
ordered  by   him  and   that  there  was  no  conversation  with  Duffy 
about  getting   coffee  from  him,  but  that  Duffy  said  he  had  a  case 
Of  coffee  irs  the  car   ■..:  '■   he  "asked  if  I  coul      is<         ae   coffee 
and  I    asked  him  how  much  and  he   saio    seventy-five  cents,      I  did 
not  know  how  much  it  was;   I   asked  bout  tn.  I    s^id   it 

was  a  lot  of  coffee,    it  wo   1  3   be   -    1  ins  e   before   I   could  use 

it  and    there  was  &ora   conversation  and   then  finally  I   said    'all 
t,    I    will    take   it.5'' 

The  indictment  upon  which  plaintiff  in   error   was   tried 
Charged  him  with  receiving  fourteen   cartons   of  cigarettes,    six 
porterhouse   steaks,  six  pounds  of  bacon,   and   six  pounds  of  butter 
feloniously    stolen  from   the    National   Tea   Company,   knowing    that 
the   same  had  been  so    stolon.      Proof    of  the   purchase  of   other 
commodities  at  other  times  by  plaintiff  in  error  from  Duffy  were 
proper   as  eviden.ee  of  plaintiff  in    error's  guilty  knowledge. 
(Lipsey  v.    The   People,    22?  111.    36k,    3^0. ) 
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The  evidence  here   discloses    that  plaintiff   in  error 
purchased  the  stolen  cartons  of   cigarettes  for   '1.50  a  carton 
which  was  forty-seven    cents  less  than  he  had  been  purchasing 
the  identical    item  from  his  regular    supplier,    jobber,    and 
wholesaler.      He   also  purchased    twenty-four  pounds  of  coffee   at 
seventy  -five  cents  a   pound,    the    cans    in  viiich  it   was  contained 
bein;:  marked,    according    to   Duffy's    testimony,    to   sell   at  prices 
between  ninety -nine   cents   and  one    dollar    and    twenty -five   cents 
per  pound,   and  other   evidence  discloses    that    these  were  the 
prevailing  retail  prices,      All    the   other  stolen    eoramoditie  s  were 
likewise   sold  at &ar  less  than   their  value. 

In  liugglns  v.    The    People,   13£   111.   2i}-3,    the    defendant 
was   convicted  of  knowingly  buying  a  stolen  diamond  ring.      He 
admitted   that    the  ri;         s  purchased  x-ras   stolen,   but  he  contended 
he  had  no   knowledge   of   that   fact  at   the  time   he  bought  it.    The 
courts   after  stating  that    it  was  necessary  for    the  People  to 
prove    the  guilty  knowledge   of  the   defendant  at    the    time   of  the 
purchase,   went  on  to   say   that  it  rarely  happens    feat  direct  and 
positive  proof  of  the  guilty  knowledge  of  the   defendant  is   attain- 
able,,   but  ordinarily   such  guilty  knowledge-   is    show)  by  proof  of 
attending  facts  and  circumstances  from  which,   by   the   common 
understanding  and  experience  of  men,    the   inference  of   the   fact 
arises   and   that  the  purchase  was  for  much  less   than   the  real 
value   is   such  a  circumstance   as  may  be  shown.      The   court   then 
said    (p,2k6) :      "The  knowledge   of  the   theft  need  not  be   that 
actual  or  positive  knowledge  which  one   acquires  by  personal 
observation  of  the  fact.      'It  is   sufficient    if   the   circumstances 
were   such,    accompanying   the  transaction,   as  to  make    the  prisoner 
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believe  the    goods  had  been   stolen.'       (Bishop  on  Crim.    Law, 
1138j   Wharton  on  Crim.   Law,    981+)      If  he  purchase   or  receive  the 
goods  with   a  belief   that  they  were  stolen,  he   will  be  held   to 
have   that  knowledge  required  by   the    statute.      The  knowledge  of 
the   prisoner,   in  this  sense,    is  the   gist  of  the  offense  and 
must  be  found  by  the    jury  as  a  fact.      In  determining  whether 
the  fact  existed,  the    jury  x<rill  be    justified   in  presuming  that 
the  prisoner  acted  rationally  and   that  whatever  would   convey 
knowledge  or    induce  belief   in  the  mind  of  a  reasonable  person, 
would,    in  the  absence  of  countervailing  evidence,   be   sufficient 
to  apprise   the  prisoner  of   the  like   fact,   or-   induce  in  his  mind 
the  like  impression  and  belief.'5      (See   also   People  v.   Rubin, 
361  111.    311,    328;    People  v.   Boneau,    3?2  111.    19lj.;   Weinberg  v. 
The  People,    208  111.   15;    People   v.    Grove,   281*  111.   Ij.29)  . 

Counsel   for  plaintiff  in  error  call  our  attention 
to   the  fact  that   this  conviction   rests   largely  upon  the   testimony 
of  Duffy  and  Sweeney,    who   admitted   they  committed  the   lareeny, 
and  cite   The   People  v.    Gleitaaann,    361  111*    16^,   where  the    court, 
speaking  of    the  evidence  given  by  accomplices,    said   (p.    169) : 
"The   law  discredits   the  testimony  o£  such  a  witness    (1  Wharton 
on  Am.   Crim.   Law,    sec.    ?%.)    it  looks  upon  It  with  suspicion  and 
it   is  the  duty  of   the  trial  court   to   instruct  and  advise  the 
jury  of    its  unreliable  character.    .    .    .   Accomplices,  upon   their 
own  confession,    stand  contaminated  with  guilt.      They   admit  a 
participation  in  the  very  crime  which  they  endeavor,    by  their 
evidence,   to   fix  upon   the  prisoner.      They  are   sometimes  entitled 
to  even   a  reward  upon  obtaining   a  conviction  and  also  expect  to 
earn  a  pardon."     But  the  court   in  the    Cleitsmann  case  also   said 
(p.   169) t      "Of  course,    if  the    jurors  are   convinced  of   the  truth 
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of  the  testimony  given  by  the   accomplice   they  must  then  accept 
it  as   true  and  give   it   the  same  weight  in  arriving  at  a  verdict 
as   they  would  give   to   the    testimony  of  any  other  witness  upon 
whom   they  think   they  can    sax'ely  rely,"      (See   also   People  v. 
Mathews,   I4.O6  111.    35*Ul   and  cases  there   cited.) 

Counsel  also   call  to  our  attention  the  case  of  The 
People  v.   Vehon,    3l<r0  111,   511,   where   the  court   said    (p,   517)  t 
"This  court  has  always  regarded  the   testimony  of   sn   accomplice 
with  suspicion,   to   be  acted  on  with  great   caution,   especially 
if  awaiting   trial  or   sentence  for  his  own  crime  or   if  corroborated 
only   in  part  by  the    testimony  of   respectable  witnesses,    (citing   eases) 
In  other  words,    this   court  recognises  the   practical  difficulty  of 
convicting   criminals   without   sometimes  using  the   testimony  of 
their  associates .      In  such  cases,   the  accomplices  and  their 
principals  usually  bear   the   same  shady  reputation,    but   the   situa- 
tion  is  different   in    this  case,  where  the  defendant  is    shown  to 
be   a  respectable,    law  abiding  citisen," 


In  the  instant   case  the  record  discloses  that   xfccxxxx 
and  no  t 

Duffy  xx /Sweeney  were/awaiting   trial   or  sentence  for  the  commis- 

nor  the7 

sion  of  the   crime  which  they  committed/§t3£  were /expecting   to 


receive  any  reward  or  favorable    consideration  from  any   source. 
The  record  discloses   that  upon  the  petition  of  the   state's  attorney, 
an  order  had  been  entered  granting  these  witnesses   immunity  from 
prosecution  and  requiring   them  to   testify.      As  a  result  of  this 
order,    they  could  not  thereafter  be  punished  or  prosecuted  for 
the  offense  about  which  they    testified,    but   they  could  be  punished 
had  they  refused  to   testify.      They  were  obliged  to  testify.      In 
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many  respects,    the    testimony  of  Duffy,    Sweeney,    and  plaintiff 
in  error    is   in  agreement.      Only   in  a  few  particulars  were   they 
in  disagreement.      Duffy  testified  that  eight  deliveries  of 
stolen  merchandise  were  made  to  defendant  at  his    tavern.      The 
defendant   says  there  were   a   total  of   four.      In  his   statement 
made  on  June  9,   1914-5,   he  said,  however,    that  there  were  only 
three,     Duffy  and  Sweeney   insist  that   deliveries  were  made   at 
the  back  door  of  the   tavern,  while  defendant  says  that  all,   with 
the  exception  of   the  delivery  on   June    1,    1954>  were  made  in  the 
barroom.      As   to   the   delivery  on   June   1,   195^-s  all  agree   that  the 
commodities  were  delivered  at  the  back   door,    and   all  agree   as 
to  the   items  delivered  and  the  circumstances  of  the   delivery. 

It  is  upon  the   sole  ground   that   the  defendant  testified 
that  he   did  not  know   this  property  was   stolen   and   that  Duffy 
testified  that  he  never   told  defendant  he  had  stolen    the  property 
that  counsel   for  plaintiff  in  error  base  their  argument  for  a 
reversal  of  this   judgment,      Shere   is  no  contention  that   the 
evidence  does  not  disclose  that   the  merchandise   involved  in   this 
proceeding  was  stolen   or  that  the  defendant  received  this  property 
for  his  own  gain.      It  is  not  insisted  that  there  was  any  miscon- 
duct upon  the  part  of   the   state* s  attorney  or    that   the    trial 
court  erred  in   the  admission  or  rejection  of   evidence  or   in 
instructing  the   jury  as  to    the   applicable  law.      VJhether  defend- 
ant knew  this  property  was   stolen    at   the   time  he  purchased  it 
was   a  question  of  fact  for    the    jury.      We  have   set  forth  quite 
fully  the    evidence  found   in   tiriis  record.      It  discloses    that 
the  defendant  is   a  well-educated,   experienced  business  man,  more 
than  forty-six  years  of  age;   he  was  contacted  by  a  nineteen-year- 
old  boy  whom  he  knew  to  be  working  in  a  grocery  store   as   a  stock 
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clerk,    vegetable  handler  or  a  checker;   he   purchased  not  only 
cigarettes,  but  meat,    steaks,   bacon,    coffee,    and  butter  at 
prices  which  he  knew  were   substantially  below  the  regular 
retail  market  prices   prevailing  at   the   time   he  purchased   them. 
These   sales  were  not  in  any   sense  ordinary  business  transactions. 
They  were  made  under   circumstances  which  would  cause   the  most 
gullible    person  to   be  wary.      To    ;ive   credence,    as  plaintiff   in 
error   says  he   did,   to   a  statement  of  a  nineteen-year-old  clerk 
that  the  large  store  he   was  working  for  was  over-stocked  with 
staple  merchandise ,    such  as   cigarettes,   bacon,  butter,   and 
coffee,   and   that    in  order  to  reduce  the  surplus    it  was  necessary 
for   such  a   clerk   to   sell   these  commodities  in  the  manner   and  at 
the   time  and  places  where  the   evidence   discloses   these  commodities 
were   disposed  of,    is  incredible.      cnrom  all    the   evidence  and  cir- 
cumstances4ppearing   in   evidence,   we  are  not  prepared   to   say  the 
evidence  was   insufficient  to  warrant   the  verdict  which  the    jury 
returned. 

It  is   true  plaintiff  in  error  offered  evidence  tending 
to   prove  bis  good  reputation  as  a   law  abiding  citizen,    but  this, 
under  the  authorities,   is  simply  a  eircums lance  to   be  considered 
by  the    jury  in  connection  with  all   the  other  evidence   in  the 
case   in  determining  the  guilt  or   innocence  of  the  defendant.    If 
guilt   is  clearly  established,   proof  of  good  character  or  reputa- 
tion avails  nothing.    (XteK  People   v.    Bjjrtz,    3U2   111*   56,67). 

Plaintiff  in  error  knew  the  commodities  he  bought  came 
from  a  sizeable   store.     He  testified   that  Duffy  told  him  he  was 
assistant  manager.     Duffy  denied  this.      Plaintiff  in  error   was 
a  frequent  customer  at  that  store.      Ha  knew  the   character  :>f   the 
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xjsxjfcoe   work  Duffy  was  doing    there.      The    jury  were  warranted 
in  finding  that  plaintiff  in  error  knew  he   was   acquiring   stolen 
property,   notwithstanding  his  positive  denial   and  notwithstand- 
ing his   previous  good  character.      That  he  himself    at   least 
suspected   these   commodities  were   stolen   is  disclosed  by  his 
inquiry   to  Duffy,    ''Is   this  property   stolen?" 

After   a   careful   consideration  of   this  record,   we  are 
unable  to   say  that  the    evidence   is  insufficient    to    authorize 
the  verdict  which  the   jury  returned.      The    judgment-  rendered 
upon   that  verdict  igust  therefore  be  affirmed. 

Judgment  affirmed. 
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RICHARD  MILLER  d/b/a  JOHNSON'S     ) 

FAIR,  )   APPEAL  FROM 

Appellant,        ) 

)      SUPERIOR  COURT 
v.  ) 

) 
INTERSTATE  BEDDING  COMPANY,  INC.,  )         COOK  COUNTY. 

) 
Appellee.        ) 


JUDGE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  was  given  leave  to  appeal  from  an  order 
granting  defendant  a  new  trial  in  a  suit  for  breach  of  con- 
tract for  sale  of  cots.  The  case  was  tried  without  a  Jury, 
with  finding  and  Judgment  for  plaintiff,  on  count  one  of  the 
complaint,  for  $5,700..  N, 

The  parties  made  the  contract  June  15,  1951. 
Defendant  agreed  to  sell  plaintiff  1,800  single  braoe  cots 
at  $3.00  each  and  2,000  triple  brace  cots  at  $4.00  each. 
Delivery  was  to  be  at  Belts  Wharf  Warehouse  in  Baltimore, 
Maryland.  Plaintiff  paid  $1,000  deposit  under  the  contract, 
which  provided  that  the  parties  would  "arrange  further  payment 
satisfactory  to  each  and  all  upon/or  before  delivery."  And 
"delivery  and  payment  shall  be  completed  on  or  before  July  3rd, 
1951,  as  agreed." 

Plaintiff's  check  for  $1,000  was  cashed  by  defendant 
and  at  the  warehouse  in  Baltimore  on  July  2,  plaintiff 
tendered  the  balance  due.   The  tender  was  refused,  defendant 
refused  to  deliver  the  cots  and  plaintiff  brought  this  suit. 
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The  point  is  made  that  in  a  nonjury  case  a  new 
trial  is  "neither  required  nor  authorized."   Atlas  Finishing 
Co.  v.  Anderson,  336  111.  App.  167.   The  court,  however, 
granted  a  new  trial,  and  in  allowing  plaintiff  to  appeal  we 
determined  this  was  proper  practice  to  review  the  trial 
court's  action.   Defendant  in  arguing  to  limit  the  scope  of 
our  review  of  the  order  for  a  new  trial  states  that  its 
motion  for  new  trial  was  in  effect  a  motion  to  vacate  a 
Judgment.   A  difference  is  that  an  appeal  would  not  lie  in 
this  instance  from  an  order  granting  a  motion  to  vacate  the 
Judgment. 

The  question  is  whether  the  new  trial  was  properly 
granted.   Defendant's  motion  for  new  trial  made  four  points, 
two  of  which  covered  alleged  Illegality  of  the  transaction 
and  have  been  abandoned.   The  two  pertinent  points  were  that 
the  decision  was  contrary  to  the  evidence  and  contrary  to  law. 
The  order  of  the  court  Indicates  the  new  trial  was  granted  on 
these  points. 

The  question  with  respect  to  the  law  concerns 
Interpretation  of  the  contract.   We  think  the  trial  Judge 
correctly  Interpreted  the  contract,  as  we  presume  he  did, 
in  the  original  finding;  and  that  if  he  interpreted  the 
contract  in  the  opposite  manner  in  granting  the  new  trial 
he  committed  error. 

On  the  day  the  agreement  was  made  by  the  parties 
In  Baltimore,  defendant's  president  wrote  plaintiff  "confirming" 
the  sale  but  requiring  payment  of  the  balance  due  "on  receipt 
of  our  invoice  No.  867,  and  prior  to  June  21st  1951  .  .  .  ." 
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Defendant  on  June  21  wired  plaintiff  for  confirmation  of 
the  June  15th  letter.   Plaintiff* s  testimony  at  the  trial 
was  that  upon  receipt  of  the  wire  a  telephone  conversation 
resulted  in  an  agreement  for  payment  of  the  balance  on  July 
3rd.   This  Is  disputed  by  defendant  which  Insists  It  demanded 
payment  on  or  before  June  21st.   Whichever  view  the  court 
took  of  this  dispute,  we  think  that  clearly  the  contract 
required  plaintiff's  agreement  to  a  date  prior  to  July  3rd. 
and  If  there  was  no  agreement,  payment  and  delivery  were  to 
be  made  on  that  date.   We  think  the  court  could  not  find 
that  there  was  an  agreement  for  payment  before  July  3rd. 

With  respect  to  the  point  that  the  decision  was 
contrary  to  the  evidence,  this  court  has  held  that  to  cause 
a  reversal  of  the  order  granting  a  new  trial  the  appellant 
must  show  either  a  clear  abuse  of  discretion  "or  that  the 
evidence  palpably  supports  the  verdict."   Village  of  La  Grange. 
v.  Clark,  278  Ell.  App.  269,  286. 

There  was  Introduced  Into  evidence  in  proof  of 
damages  a  price  list  of  defendant,  mailed  to  plaintiff  and 
bearing  the  words  "Jobbers  Net  Prices  August  1st,  1951* " 
Defendant  did  not  object  to  the  Introduction  of  the  exhibit 
and  defendant  is  in  no  position  to  complain  of  the  admission 
of  the  evidence.   Peabody  Coal  Go.  v.  Industrial  Comm.,  289 
111.  449,  452. 

Defendant  argues  that  this  exhibit  did  not  prove, 
or  tend  to  prove,  the  market  value  of  the  cots  on  July  3rd, 
The  rule  is  that  actual  sales  at  the  time  of  breach  are  the 
best  evidence  of  the  market  value  at  that  time,  but  in  absence 
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of  such  sales  evidence  of  other  sales  within  a  reasonable 
time  before  or  after  the  breach  is  competent  as  tending  to 
prove  the  fair  market  value j  and  a  bona  fide  offer  Is  competent 
In  absence  of  actual  sales.   Behn  v.  So.  Pac.  Go. ,  2  111.  App. 
2d  62,  6^65,    citing  respectively  to  the  rules,  Farson  v. 
Buder,  187  111;.  App.  318,  325  and  City  of  Ohlcago  v.  Lehmann, 
262  111.  ^68. 

In  addition  to  the  price  list,  which  asked  prices 
of  $4.50  for  single,  and  $5*50   for  triple,  brace  cots,  plain- 
tiff introduced  into  evidence  paid  invoices  of  his  purchase 
of  single  brace  cots  from  a  New  York  City  wholesaler  in  June, 
July,  August,  September,  October  and  November,  1951  at  a  price 
of  $^.50.   Testimony  of  defendant's  witnesses  of  purchases  in 
that  area  and  their  testimony  with  respect  to  prices  in 
Chicago  in  May  and  August  is,  in  our  opinion,  wholly  insuffic- 
ient to  overcome  plaintiff's  proof.   The  record  would  not 
support  another  conclusion  on  the  ground  that  the  trial  court 
observed  the  witnesses  giving  testimony  in  substantial  con- 
flict.  The  court's  original  finding  of  $1.50  damages  on  each 
cot  was  right. 

In  our  opinion  the  new  trial  should  not  have  been 
granted. 

For  the  reasons  given  the  order  is  reversed  and  the 
cause  remanded  with  directions  to  reinstate  the  Judgment  for 
$5,700  entered  on  the  original  finding  for  plaintiff. 

REVERSED  AND  REMANDED. 
FEINBERG,  J.  CONCURS. 
LEWE,  P.J.  TOOK  NO  PART. 
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RIOT 
JUSTUS    L.    JOHNSON 

Clerk  AppeU»t»  Court  Second  Ditt. 

bru  ry    fern,     ■ .  "  .    1956 


J0H8    n.    JEF   IBS,  ) 


intiff-       »lle«,        ) 

) 
vs.  ) 

) 

FEES,  } 

} 
nt-  nt.      ) 

) 

__-^_  L_ _ 


•  -,   P.  J. 

"rest  a  decree  grantin  j  :  Ffers,    the 

plaintiff  below,    a  divorce  frc  .    .    ffers    -      the 

ground  cf  fienertlon   an  ■   dismissing  the  counterclaim  of 
•  ,   J'effere  for  separate  salnten&nce,   the  defendant 
count f-rol  al&ant  appeal*. 

te  rec        tlissloee  at  the   plaintiff  at    . 

tiiae  of  t         earing  in  June,   1S56,   was  sixty-five  years  of 
age  and   hie  wife  fifty-seven.      " ':   .       M  ->ne 

,    1949,   both  having  beea  previously  serried,    and   each   was 
financially   independent,     the  husband  was   the   owner  of  160 
acree  of  land  and  considerable  personal   property  and  hia 
,if>-    owned  a  five-room  residence  property  in  South  Beloit 
al  fie   ft  farm  of  160  .^cr'rs. 
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Upon   tho    fw»rrlap-e  of   th  rties    they  movetf    into 

one   of    the   houses   on    the  husband's  f*rm,    the   other  hcuee 

be.nr  ©coupled  at   that   Use  by    the   rmpb  nd*s    son,  Gertie, 

and  hie   family,      rhe   parties  oontinu  live  on  th 

until   Z-eccmber  15,    1.-51,    wncn    they   mover    to   the  x.ouse  bel-. 

in?-  tc   Htb.   Jeffere  in  South  T-elcit.  rently    th         rti-?e 

lived   top-ether  asd&bly   and  they  moved   tc  Soutfc  it, 

the  plaintiff  made   substantial    i:  rov<  nt'a 

property,    expeneinr  thereon  -■:  proximately    'eooo.:-  ,      hur-in*: 

time  tb  rtle      liv<      on  the  fan  fter  they   aov 

to  South  Beioit   and   until  November  13,   1953,    srs.  Jeffere1 

r,     m  elderly  gentleman      i  ighty  yp-rf  of   ige, 

his  home:  with  them.     Thej    '      t        Joint  in 

a  Belvldere  baafe  joint   savin*  i     account   in   -    bank     t 

3eloit,     Both  parties  paid  household  bills   froa  the  funds 

in  the   checking  siocount. 

In  the  fal]    of  1953,   while  living  In       at  Loit, 

r-lr;.intiff  testified   that  h       ad   his  sfife   encountered   e< 

problems  about   starting  hie   son  in  farming;    that   they   had 

both  •  ttart  bis  in  m  be  came   back  frora  the 

army,   but  that  later  e  t  .       lain  tiff  voul(  to 

st&rt  hiffl  alone  and    that  she  would   not  put  her  money  in  bis 

boys.     It  at  thi:"   time   the     i  rti  ie     lvlde      I  i   l:      oney 

sxnd  defendant   i  laintlff  tc  give  her   |10  . 

nd. 
month  to  run  the  house/in  addition  he  pay  the  gai  electrle 

billa      He  further  testified   that  about  thre  ks  before 

he  left,  his  wife  last  told  him  to  leave,   repeating  It     uite 

often  ant    t     t  tve  weeks  before  he  left,    she  said   she  would 

call    the  sheriff  if  he  didn't   get   out,    tc  whioh  he  replied 

that  he'd    ««  without  that. 
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Julian  VanLandlaghaa  lived  next     oor  toroei   fchs 
street   fror;  the  Jeffers,  on      ^bruary  ."5,    1964,    m  rp*«pon«<* 

to  Mr.  Jeffera'   request,   Mr.   VanLanding)]  Mr. 

'•rs   to   tl        offers'   home  where  ha  four  i.  Jeff^r* 

sitting  In    -    chair  In   the  llvincr  room.      Upon   their  arrival 
there,    Mr.   Jeff  erf   said,   in   the   presence  of  both 
VanLandingl         ind  Mrs,   JTeffers:      "I  want  you  1 

V  .  It    but   I       j  .-■   it 

again.  *     thereupon,    Mm.  Jeffers  j    it. 

I   tolc;   hiss         should  .  icu  -.-  .  ' 

The  defendant  t<- 
son  of  her  husband  bjf   a  previous         .     ige,    before  he,    Don 

ent   to  the  «rsy,   woi 
father's  far a  and  lived  wi1  her  hu  -lie 

they  livec  on  plaintiff's  farm  th<  t   along  fine,   and    t 

11  Tin  ;  r:        i<     by  pljxintii  :  after   t 

sieved    to  her  h  Loit,    plaintiff  repaired  the 

house,    feougi  t   ■  freeze  and  furniefe         onoy    f  :ime 

to  tj  ceeri-:  lies.        he   further  teetifii 

that    tr         -■->■•-:.  .  •  ■■■  ith  her 

hue  -bout  financing  his   son.  Id,   on  a   farm;    th 

husband  wanted  her   to  t,  '         10,000  of  her  y  to  set  up 

Don    ■.     ...     fansing  stt  if     .         Id  not  do  bo,   he  was 

to  leave  and   get  rorce  for  incompatibility. 

further  testified   that  on  February  3,   1954,    she  tolc  her 

.    he  eculG   take  hie   Vitesse  and  leave   and   later  that 
d«y   teid  Mr.   VanLandinghajs  that   she  ;old   Mr.   Jeffers 

"to  get  out*;    that   thereafter  her  hus*b    .  is  olotnes 

I    ft  and  they  have  not  lived   to  i    sines  that  ti 

She  further  teetlfl  pinched  her  and  called  her  ■ 
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fat,    Bloppy   tbJ  nd   op   old        ede,    and   in   return    rhe   called 

him  an  Irishman.      She  denied   that  •    r  threatened    to 

1  the  sheriff  end  Insisted  that  after  he  left  on  February 
3,  1054,  and  before  the  suit  for  divorce  vgs  filed,  she  ssked 
him  to  return  and  he  refused  and  that  she  wrote  hi.'s  iptttr 
asking  hlD  to  cose  back,   but  had   had   no  re   ly    to  that   letter. 

Efma  Reedy,   related  by   ®arriag«    to  Krs,   Jeffers, 
testified   that  in  the   spring  of  1954,   after  :r.  Jeffers   h 
left,   he  came  bed:  and  ftrs.    '  eedj  hear<       rs,   Jeffers   say   to 
his,    "Veil,   hare  you  costs  home;    are  you  going  to  stay?"   to 
v., ion  Br.   Jeffers  answered,    B^o. tt 

frank  Sawmaroo,   a  next-door  n    t      .or  of  '  .      Jeffers 
in  f;:outb  Belcit,    testifisd  on  behalf  of  appellee  to  the 
effect   th<  t   the  morning    ,fter  appellee  left  hi-      oae  he 
asked  hr.   Jeffers  what  was  going  en»    to   vhleh   Jeffers  replied, 
*Isuea   kicked  »@  cat14;    that  thereafter  he    h   .    -    tall    vith 
hr??.   Jeffers,  who   started  crying  but   said   nothing    /oout 
ordering  Hr.  Jeffers  out  of  th«   hose.     ££ns   Saswnareo,    Prank's 
wife,    testifier    that   Jeff^r*   left   in  J::nu-?r„    or   -'ebruary, 
1954,    and   that  sosjs  months  later  sh«   talked   to     rs.   Jeffers 
and    suggested   that   she    ''write   to  John   to   try    to  get   tog  r,  * 

and    that   upon  a  l&tsr  oeoasion   .she-   said   to  both  of  them, 
•Why  don't  you  forget   this   nonsense,   forgive  each  other  and 
go  bach   and  live  with   each  other, *  but  that  neither  of  them 
made  an j  reply. 

A  daughter  of  i-x.   Jeffers   testified   th   %   she  called 
upon  Mrs.   Jeff  erf?   --.bout   a  sonth  after  th     parties    as  ted 

and   told  her  thai   Reverend   Sklndrud  had      Pled   her  to   see 
&rs.   Jeffer«   and  endeavor  to  oak«    s   reconciliation  bet- 
her  and   her  father,    but    that  Bra.    Jeffers    "discouraged"  her 
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;-no   said   she    "would  only   have   hi  us  bae]    if   «hi    ha<         ■    • 
of  ependlng  sonej      B<3    h<    not   be  erose." 

nnor,   Olacyr   Christopher son,    Evelyn    :ioks, 
Dorothy    ■■••hit  look,    ftrs.   John   ftndei  to   '  tt  . .-.  *-ere 

called   as   vitneasnp   on  behalf  of   appellant,  -re'     t 

fled   to  the   effect   tha.t  t     13      ere   mi  ■:    Triors ■=.  of 

e    parties,    b&<    visited   ;.  -    She!     I  >»e,    b< 
quarrel   stnd   knew  of  no  diffi  thei     until    after 

their  ■■        Pationj    that   1  abeerv       that  Kro.  Jeffera 

conducted  herself  as   a  true,   kind    &aa  affectionate  wife   ■ 
thi  •'   -  r«    Jeffers  tr  is     ..!      kindly. 

According  to  the  testimony  of  the      Laintlff,     . 
tals  wife  •- ■  •     Rett  lag  his  son  u-    in   farislng  in   the 

fall   of  1955,   but  he   never  asked  her  tc    take     ilO,      D.  10  of 
her  money 'for  this  purpose  but   suggested   to  her  that   they 

■  ;       ;-  it  out   c  ir  joint  account;    that  it  was   not 

to  be  s    gift   to   the   eon,    but   thu  t   they  would  loan  this   amount 
to  the   son   at  4%  inter     :      1     t   k«        ssortg   ge   fro 

t  eefsnd&nt  became   angry    and  replied   she  did  rant   to 

do  it  and   that  he  never  at    •      ..-■  j  it  .re.      fie 

stated    that  he   die    tell  her   sh<  spending  too  nueh  money 

I nt&inin?  the  house,  but   denied  that   they   ev  Lfced 

at    -  divorce,   denied  he  ever  told  toted  a  divorce 

for  in*  .        tibilitj  lenied   that  he  told  »ted 

to   -       :  /   own  way,   denied  ':   he  ever    ■-   :.■      he  was   going  to 

eee   as    1  ttcrney   about   settling   their  difficulties,   denied 
that  he   ever   pinched  her,   denied   that   she   ever  ffsfcec"  him  to 

ie  back  after  their  separation  in  February,    1954,    and 
denied    that  he  ever  received    s  letter  froas      »r  between  February 
4,    1P54,    and   February   4,    1956. 
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Th?  record   fvrt  Leeloeee  that    ftppellei 

:>.  by  hie  previous   Barrlafje,    appellant  had  none 
o   children  wars  bori!  result  of  the   ••:'(.rrlr>.p«  wnieh 

i  c'.iRflolver:  by  the  decree  from.     Appellee  t-"*tified 

he  had  nc  intention   of  leaving  appellant  or  the  ^-are 

thej    were  living  until  sll&nt  ordered   hi 

"roa  the   foregolni  ,        S  \  ir  recun< 

evidence  found  In  .         .    counsel   foi  .:   cent 

tsertlon  In   thj  rt  of  the 

Lntlff   arte  not  the  defendant.  t  it  is 

rent,   that  plaintiff  vented   tc  .;■   ■■  ant 

when  he  found  out   thsst  b       ouX&  net   rot  man       from  her   for 
his   son;    that  he  frequently  stated   to  hi  a  wife  feh  t   b 
going  tc  get  s  divorce;    that  he  systematical 
and  quarrelled  with  her  until.    ah®   cr     ■       hia    fco   leave  the 

s,   which  was  th«   statement    -  hear.     Counsel 

argue  that  plaintiff  *e    letioaa  thereafter  in  nrettlnf 
witness  to   establish  her  fed  desertion  ai  ling 

throng?)      1th  hi?   suit   for  divorce    . -•■'  enter- 

■  i 'i      bring  theaa  \  ort 

contention. 

»r«  is  nc    ■    .ienoe  in   E    I      record   th  t   en 
parts    -:  ■,      bj  si<     I    viol    ace   towar  i  I      -  cr  th«  t 

husband  had   Q  I         of     nj    sal  coon  duct  v;hich  would 

render   the  lift   of  hi        tfe  ai  Le,   his  >le  or  • 

unhappy .  fhef  S  loate  salncr  arguments,  the  principal  one, 
according  to  counsel,  was  in  the  fall  of  1955,  a  fe  tenths 
before   they  separated.     It  had   tc  tthei    with  giving  or 

leaning  the  i?cn  of  the  plaintiff  »  substantial  ?«^i  of  ^cney 
with  to  start  ff.rwdng.      iVeecrdlng  to  the  testimony, 
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the  defendant  at  this  time-  b^ can©  s»npry  and  refund  to  o  n-ent 
to  the  use  cf  eny  part  of  her  nonej  for  that  purpose.   ']  win- 
tiff  testified  that  he  never  asked  hpr       thi*  natter 
again  and  defendant's  testimony  is  that  be  did. 

Under  the  authorities,  in  order  to  support  a  ch 
of  desertion  by  yalcallj  1'        home, 

reasonable  cause  that  Justlfie       parting!  ouse 
in  leavinj     t  be  sucn  that  it  would,  of  itself,  entitle  the 
6y  abandoning  the  hose  to  a  divorce.   (le.h-.rio  v.  .    rlo, 
8  111.  .   .  2d,  168;  Susaer  v.      r,  4  111.    .  d,  538, 
544;  see  also  Rellrung  v.  Hellrung,      LI.    .  353)   In 
the  instant  ease  the  evidence  Justifiei     conclusion  cf 

chancellor  that  ruilty  of     rtion. 

(Schneider  v.  Schneider,  286  111.   •  ■.  675,  577) 

to  appellee's 
Aceording/fcsxhjcs  t<     ty,       nt,  thi    eeks 

before  he  left,  said  to  him;   ■    Pat,  Irian  non-of-a-bl ton, 

if  that  in  the  way  you  want  to  live,      your  suitcase 

get  out  of  here.'"  Two  dsy;-  before  he  left.         if  he 

didn't  get  out  sh^  would  call  the  sheriff  an        the 

acnth  before  he  left,     -11  ant  re  to  leave  every 

day.   On  th<    .  he  left  or  the  day  before      ve  her 

Chech  for  §70.00  an<      .         I  hut  amount  rould 

enough  to  run  the  house  and  she  re  '  was 

all  in         -  rroing  to  give  her  he  could  get  out.   Mr.  VanLandir.giam 

corroborate;     -Ilea's  testimony  to  the  effect  that  on 

February  3,  1354,  just  before  appellee  did  leave,  -  .   llant 

eaici  to  hr.  VanLandingham  that  she  had  told  appellee  that  he 

should  leave  the  house  and  continued:   "Absolutely,  1  ■ 

everj*  word  I  said.   1  want  .you  (indicatine?  plaintiff)  to  take 

j our  clothes  and  get  cut.  :'  The  chancellor  did  not  err  in 
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finding  that  appellee  had  reasonable  cause  for  leaving  the 
family  home. 

Defendant  seeks  to  excuse  such  conduct  and  language 
by  insisting  that  plaintiff  systematically  provoked  her  and 
quarrelled  with  her  until  she  became  hysterical.   The  record, 
however,  refutes  this  and  fails  to  disclose  any  proper  justi- 
fication for  the  ultimatum  the  defendant  delivered  to  the 
plaintiff.   It  might  be  noted  that  the  sworn  complaint 
alleged  that  on  February  3,  1954,  defendant  ordered  the 
plaintiff  to  leave  the  home  then  owned  by  defendant.   The 
verified  answer  and  the  amended  verified  answer  of  appellant 
both  denied  this  allegation,  but  upon  th      I       llant 
did  not  deny  that  she  had  requested  tier   isband  to  leave 
anc     not  refute  the  testimony  of  Kr.  YanLandingham. 

The  facts  in  Musser  v.  Nusser,  4  111.  App.  2d,  5Z&-, 
and  Bramson  v.  Bramsons  4  111.  ixjyp.    2d,  249,  cited  and  relied 
upon  by  appellant,  are  not  analogous  to  the  fact?  as  disclosed 
by  this  record  and  there  is  nothing  said  in  either  ease  at 
variance  with  our  conclusion  here. 

The  chancellor  did  not  err  in  his  conclusion  that 
no  bona  fide  attempt  was  made  by  defendant  to  have  plaintiff 
return  to  their  home  -ino  resume  their  former  marital  status 
during  the  year  following  their  separation.   The  decree 
granting  plaintiff  a  divorce  and  dismissing  the  counterclaim 
of  the  defendant  is  sustained  by  the  evidence  and  is  therefore 
affirmed. 

Decree  affirmed. 
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Appeal  from 

Circuit  Court  of 
Kane  County, 


J. 


CROW,    J. 

This   Is  an  appeal  b;  serdefe  from  an 

order  entered  In  a   partition   suit,   allowing  as   coats   a  fee   of  Two 
thousand   <#g, 000.00)  Bollards  for   the  defendant-eounterplalntiff «■ 
attorney,   for  prosecuting  a    counterclaim,   ss  amended  end    supplemented, 
for  partition,  both  in   the   Circuit  bhfi   Supreme   Court,    the 

plain tiff-counterdefendant  .  previously  taken   an  appeal  from 

the   original  decree  for  partition*     The  Circuit  Court's  decree   of 
partition  was  affirmed  by  the  Supreme  Court  in  IA   PLACA  v,  LA  PLACA. 
5  111,    (2d)    468,      The   plaintiff  and  defendant  are   wife   end  husband, 
respectively,  estranged,  but  still  living   In  one   of   the   properties 
concerned,   though  occupying  different  rooms    therein.     The   original 
action,  in  the   first  instance,  was  a  suit  by  the  plaintiff  for 
separate   maintenance,  which  was   thereafter  dismissed  on  her  motion. 
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flu   defendant  had   counto    clplraed  seekln,    »?   partition  of   throe  par- 
cels of  reel  estate  owned  toy  the  parties   originally  ss    Joint  ten- 
ant a  and   subsequently  as    tenants   in  common.     The   plaintiff  had   ad- 
mi  ttad    the  right   of   partition  aa   to  two   tracts,  bu::  denied    the 
right   of  partition  as    to  the    third   tract  because,    allegedly,   it 
was  the   hoinia  stead  of  the  plaintiff*   end    the  defendant  had  not 
provided  another  hense  steed,    ea£     taction  16  of   the  Husband  and 
Wife  Act    (OK,   66  ILL.    KHV.   L-.^dS..    1955.    Der.    X6 )   had  boon  urped 
aa  applicable.     The  decree   for  partition  had  found   that  neither 
party,   under  the   circumstances,   was   entitled    to  assert  hoinestead 
rights  against  the  other j    it  did  not  provide  for  the  assignment  of 
a  horn  stead  interest  upon  partition,    and   die*  not  provide   for  setting 
off  |1000*00  in   the   event    the   property    should  be   sold;    and   it 
partitioned   the  property  equally  between  the  parties.  i  Supreme 

-curt  agreed  with  the   trial   court,  hel<         a  Inst  the  plaintiff's 
son  tent  ions,  and  affinaed    the  decree   partitioning  equally  between 
the   parties,   saying,   inter  alia,   that  such  "leaves  each  of   then  with 
precisely   fens    rights  which  they  possessed  before" • 

After   the   affirmance   end    re  mandate  at   of   the   origins!  appeal  by 
the  Suprem  Court  to  the   Circuit  Court,  a   sal©  of  the   properties 
was   held,   the   proceeds   of   sale   oi    the   three   tracts  Doing    >25, 050.00, 
and   a  petition  for  attorney's  fees  was   thereafter  filed  by   the  de- 
fendant-counfcerplaintiff •     fh*   plaiufciff-counterdefendant  had  notice 
thereof  and   of   the   hearing   thereon  and  waa   present,  by  counsel, 
thereat,      Ho  answer  or   other  pleading  was   filed  thereto  by   the   plain- 
tif f -count© rdef andante  denying  or  questioning   in  ?ny  way  the    right   to 
sow  attorney's  fee  as  a  part  of   the  costs  or  the  allowance  of  the 
aarae  by   the   Circuit   Court,    ?vnd  no  objection,   orsl  or  written,   waa 
sasde  by   the   plaintiff-counterdefendant  in   the   trial  court   to  sone 
such  allowance.     The   present   order  was  entered  on  thet  petition, 
and  it  finds   the   interests   of  the  parties  were   correctly   set   forth 
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in   the    counterclaim,   as  amended  and    supplemented,   end   that 
4-2, 000 #00  is   a  reasonable   allowanoe   in  the    premises. 

The   plaintiff's   prusent   notice   of  appeal   prays    that   the   or- 
der on  that  petition  setting  fees  and  allowing   them  ss   a  part   of 
the   coats  be   reversed  on   the    --rounds    that   the   fee  allowed  we  a  ex- 
cessive  and   unreasonable,   ana  asks   that   the   cause  be   remanded  with 
-Erections    to  allots   a   reasonable   attorney's   fee,   or   that   the 
Appellate  Court  determine   a   reasonable   fee* 

C,H.    106..   I Lt..   UEV.   :;T^r3..a   1955.   par.  6,8.   being  Section  25 

of  the   Partition  Act,  provides! 

wIn  all  proceedings  for  the  partition  of  real 
estate,  when  the  rights  and  interests  of  all 

the   parties   in  interest  are   properly  set  forth 
In  the    complaint,   the   court   shall  apportion  the 
costs  amon     the   parties   in  interest  in   the    suit, 
including  the  necessary  expense   of  procuring 
such  evidence   of  title   to  the   real  estate  as  is 
usual  and   eusfcOMfcxy  for  making  sales  of  real 
estate,  and  a  reasonable  fee  for  plaintiff's 
solicitor,   so  that  each  party  shall    pay  his  or 
'her  equitable  portion  thereof,   unless    the  de- 
fendants,  or   sos»   of  them,   shall  interpose   a 
good  and   substantial  defense   to  the   complaint* 
In  such  case   the  party  or  parties  making  such 
substantial  defense   shall  recover  their   costs 
agelnst   fche   plaintiff  according  to  equity *w 

The  plaintiff  bow  urges   in  her  briefs  on  this  appeal  that   she   had 
Interposed   a   good  and  substantial  defense   to  the    counterclaim  for 
partition;    that   It   is    inequitable    to  allow  any  fee   as   a  part   of  the 
costs  where    the   proceeding  Is   so  hostile    that   she   was  required   to 
employ  separate   counsel;   and   that   the   allowance  here  made   of 
$2,000.00  1®   unreasonable*     the   plaintiff  has   not,   however,   nought 
herein  to  recover  her  own  costs,   including  her  attorney's  fees, 
against   the   defendant,  which  may  possibly   indicate    so?:®    lack  of 
complete    confidence  by   the   plaintiff  in  her  own  position* 

0nder   the   reeord   before  us    the   only  question   is    the   reason- 
ableness  of  the   allowance   of  $2000.00*     The   plaintiff -counterde- 
fendant  having   not    In  the.    trial   court  in  any  way,  by   e   pleading 
in  response    to  the   pending  petition,   or  objections    to  the   de- 
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fondant's  evidence   offered,   thereunder,    or  otherwise,   challenged 
the   right   to  some   allowance   of  -soise   fee   as  a   part   of    the    oosta 
cennot  now  on  appeal  here   raise    that    Issue,   If  she   has,    for   the 
first   tla».     It  is   to  be   observed    that  even  her  notice   of  anneal 
to  this   Court  does  not  raise   any  question  »is   to  the   right   to  son* 
allowance   of  sons   fee   as   a   part   of   the   costs,  but   stetaa  her   only- 
grounds    to  be   the   reasonableness   of  the   particular  figure  which 
was  allowed  for-   that  purpoa*,   so  it  is  highly  doubt  'ul  whether  the 
plaintiff  has  even  here   in   this   Court  for    ihe    first   time   raised 
that  issue  as   to   the  right   to   aay  allowance   of  any  fee,   though  her 
briefs  dlacuas   the   matter.     A.  question  not  raised   In   the   pleadings, 
nor  In  any  other  isa nner  presented  to  or  urged  or  raised  In  the 
trial  court  cannot  be   urged  for   the   first   time   in  a   court  of  re- 
view;   the  Appellate  Court   Slss&ly  reviews   e    ease        ^sented   to  the 
trial  court  and  does  set  sit  to  try  issuer   presented  for   the  first 
tims   in  the  Appellate   Courts      HEDLUND  et  si,,  v,   i.I v-.-,  at  ajT    (1946) 
395  111.   217 j   WOLLEiv-^..-"L'h  et   el.   v,,HP>;yv  I  et   el.    (1031)   346   111. 
511l    B'SHO?  v.    BUCKLES  e to. ,(1944)   522   111.   kpp,   529,  First  Dist. 
Those   principles  have  been  many  times  applied  with  specific  ref- 
erence   to   the   right   to  an  allowance-  for  attorney's  fees   ns   n   part 
of  the   costs  in  mortgage  foreclosure   snd  rseehanie's   lien  fore- 
closure   eases  I      CONTINENTAL  IKvI^'IMD^   etc.   v.   'ft' OOP    (1897)    168  111. 
421s    SHAFFER  et    al.   v.    A??l,:J.h^    et    el.    (1897)    170  111.    281 J    BECK 
COAL  etc.   CO.  et   al.   v.   H.   A.    gggj  ..    3  ;  »    ■■    .    (1908)   257  111. 

250f    MARSH  %.   SICK  et   al.    (1911)    159  111.   App.  399,  First  Dist.; 
SAMPSOS  et  al.   v.   MSELY  etc.   et  al.    (1905)   106   111.  *pp.    129,  First 
Dist.     We   perceive  no  reason  why   they  are  not  equally   applicable   to 
the   aaiae  question  when  presented,   as  here,   in  ■   partition  case.      It 
would  have  been  8   simple  matter  for  the  plaintiff  to  have  made  un- 
questionably clear  In  and   to  the   trial  court   that  she  affirmatively 
objected  to  &nj  allowance   of   any  attorney's  fee   anc   to  have   specifi- 
cally  and  affirmatively  stated   Mftfi  presented    that   issue  end  her 
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position   thereon  to  the    trlel    court.      She   did  not   do  so.      F  ex 

rel.«.ete«   y, ,  SCHLAE.'.^Ji  eto.    (1945)   591   111.   514,    and   Tift  W  LLC  et   &1. 

I*J5H 3   (1915)   267  111.   602,   referred    to  by   the    platatif* 

In  her  reply  brief,   neither  of  which  are   partition   cbscs   or   In- 
volve  wttorney^   fees   In  a  partition  case,    >:o  the   offset   th* 
public   statute   need  not  be    specially  pleaded    bo  parol t  relianM 
thereon,   end    that   s   Court  will   take    judicial  notice    thereof,   do 
not  hold   that  no  pleading  at  all  cf   the   substantive   question   or 
issue  need  be  filed,  and  do  not  dispense  entirely  with  the  necessity 
for   the   plaintiff  here  in  sovm  reasonable  manner,  by  pleading  or 
otherwise,   to  rsise   the  substantive   question  or  amice    the   substantive 
Issue   in  the   trial   court  by  some  plain  and   concise   stateiaeat,  writ- 
ten or  oral,  or  set ion  on  her  part,  whether  she   specially  pleade 
the   statute  or  not*     She   cannot   stand  by,   say  nothing,   and    then  for 
the  first  time    psk  the  Appellate   Court   to  determine    tho   matter. 
The  pl.sintiff-counterdefendR.nt  offered  no  evidence  before 
the  Chancellor  on  the   question  of  the  reasonableness  of  $2,000.00, 
The  defendant-counterplalntiff ?s  evidence   on  the   reasonableness 
thereof  was  the    testimony  of  Wm   Beja  Morgan,   a  practicing   lawyer  for 
about   $5  years,  wfe©  is    She  defendant's   attorney,   and   James  A.    Powers, 
a  disinterested  lawyer,    of   shout  16  years   practice   at  the  bar   of  the 
county  in  which  the   proceedings  were    pending*     Their  testimony  sup- 
ports  the  allowance  rasde   as  being  reasonable,   usual,   and   customary 
in  Kane  County.     There   is   no  evidence   to  the   contrary.      In  addition, 
the  Chancellor  in  such  a   case  who  has   heard  the   matter,   or  portions 
thereof,  and  who  has  before  his*  the  files   and  record  in  the   cause, 
froa  an  exajainafclon  of  which  whatever  services   the  attorney  ren- 
dered should  fee   reasonably  self-evident,   the   prior  essential  plead- 
ings  and  decree   In  the   present  partition  proceeding   having  been  here 
stipulated  to  be  a  part  of  the   record  on  the   hearing  of  this  pe- 
ti tiers  for  fees,   is   ss   familiar  as  anyone   else,   or  more   so,  with  the 
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usual,    custornory,   and   reasonable   attorney's  fees   for  services   of 
this   type   In  that   county,   tod    Is   entitled    to  use   his   reasonable 
JudKesenr  discretion  on  this  particular  subject,   derived   from 

such  files,   reoords  end   other  evidence   ss   :i*y  be  before   him,    und 
he   has   approved    the   saine.     Se   find  nothin.    unreasonable    in  the 
conclusion  of   the   trial  court* 

We    think  there    Is,  under   the    circumstances,   no  substantial 
merit  in   the   plr.intiff-counterdefoiidant's    contentions  on  this 
appeal,  and  we   shall,  therefore,   affirm  the  order. 
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APR  I  3  1356 
JUSTUS    L    JOHNSON 

Cloxk  Appellate  Court  Second  DUt. 


February   Term,    k.I. 


.  BIA 

' 

Plaintiff h        lls.nt, 

APP      '                 THE 

VB. 

CI                            OF 

LETZ, 

OOL      • 

Defendant-Appellee. 

I,  p.  J. 

About  aidday  on  November  5,  1953,  the  plaintiff, 
Albia  karesh,      .  guest  passenger  riding-  in  the  front 
of  a  Bulck  automobile  then  owned  and  being  driven  by 
Katherine  Denemark  whose  sister  occupied  the  r       :  of 
the  ear.   These  ladies  were  on  their  way  from  Chicago  to 
Cedar  Rapids,  Iowa,  and  were  proceeding  in  s    a ; *rly  direc- 
tion in  the  north  city  limits  of  Rochelle,  Illinois,  on  a 
road  referred  to  in  the  record  as  Creston  Road  or  Ores ton 
Spur.   State  Route  So.  51  is  a  north  and  south  preferential 
highway  and  intersects  Creston  Spur. 

About  the  lam  time,  Henry  Praetz,  the  defendant, 
was  driving  his  1949  Lincoln  sedan  in  a  northerly  direction 
on  State  Route  51  approaching  this  intersection.   He  wai 
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accompanied  by  Vila  wife,  Carrie  May  Pratt 7, 

in  th*  front  neat  tit  the  right  of  her  husband.   Within  the 

intersection  t]  into  collision.  Th     intiff 

leverely  injured  and         -j   24,  1955,  she  filed  the 

instant  complaint  against  V^nry   Praetf  to  recover  for 
injuries.   The  defend:     iswered  deny  in?     :"  the  plaintiff 
was  in  the  exercise  of  due  care  and  denying 
charges  of  r     .nee.   The  issues  thu  submitted 

jury  resulting  in  a  verdict  and  Judgment  for  the  defend- 
ant and  the  plfiintiff  appeals. 

Counsel  for     ll&nt  insists  <1)  tl  i  of 

evidence  discloses  that  t;  tilty  of  the 

;ligena  0       (2)  that  th       .  uilty  of 

contributory  negligence;  (3)  that  the  tri     urt  erred  in 

i   sitting  in  evidence  an  en3  irged. 
section  *here  the  collision  oecurrei     d  (4)  that  t     art 
gave  an  excessive  number  of  instructions. 

The  plaintiff  testified  that  eh  id   ,  sixty- 

one  years  of  age,  llvj    _n  an        it  in  Berwyn;  that  on 
the  morning  of  Koveaber  5,  1955,  she  left  her  home  abou 
o'clock  in  the  car  of      rien&,  Mrs.     srlne  "     rk, 
whose  sinter  was  seated  in  t       seat.    .therine  Denemark 
vae  driving  and  the  plaintiff  sat  at  her  right  in  the  front 
seat.   The  three  ladles  had  prepared  a  lunch  which  they 
with  then-  and  the  party  intended  to  cross  Route  51  end  then 
stop  and  eat  their  lunch.   She  testified  the  driver  did  stop 
the  car  six  or  eight  feet  from  a  stop  sign.   Afl  abstracted 
she  then  testified:   "I  was  doing  things  op  the  nep.t  with 
the  lunch  and  was  looking  at  what  I  was  doing.     1  she 
(the  driver)  stopped  I  saw  a  sign.  I  wasn't  interested,  because 
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I  was  fixing  the  lunch  and-  concentrating  on  It.   That 
true  while  I  vaa  coming  down  this  road  and  I  didn't  look 
anywhere.    ien  she  (the  driver)  started  up  again,  I  i 
still  fixing  the  lunch.   I  heard  a  yell  from  Mrs.  "enemark's 
sister  in  the  back  seat  and  I  was  sc  .    to  look  and 
a  car  coming.  I  don't  know  if  it  w      ing  hen  our 
started  cut  into  hi      51.   1  didn't  know  until  I  heard 

:  yell.   I  looked  up  and  I  saw  that  car-  and  very  oulckli' 
I  heard  a  boom  and  that's  all  I  knoi  .     on'   now  whet 
our  car  skld<    before  the  collision  and  I  don't  kno 
parts  of  the  cars  were  damaged.  ..   the 

collisior    ,  in  the  middle  of  the  intersection.   The  other 
car  seemed  to  be  coming  in  the     Le  of  the  street.  I  don't 
know  which  side  of  the  street  Krs.  Denemark  was  driving  on. 
»-- — -  l  don't  know  how  fast  Mrs.  Denemark' s  car  waa  -oing 
at  the  time     int  into  the   tereection  or  ho    ny  feet 
it  travelled  before  the  two  cars  came  together.  N  after 
testifying  that  the  driver  of  the  car  in  which  she  was  riding 
stopped  six  or-  eight  feet  f:        t   • ..  a  on  Oreston  Road 

at  its  intersection  with  Boute  51,  the  lainti    raa  then 

on  cross-examination 
asked/whether  she  ever  char     v   all;     ar  claimed  t 

Hra.  Denemark  did.  not  stop  at  the  atop  sign  and  she  answered 

"No. rf  She  was  then     d  if  she  over  brought  a  suit    . nat 

1-tb.   Denemark' 8  administrator  and  she  again  re      in  the 

negative. 

Henry  Praetz,  the  defendant,  testified  that  he 

waa  73  years  of  age  at  the  time  of  the  accident  and  lived  a 

mile  east  of  Route  51;  that  he  and  his  wife  had  been  shopping 

at  Rochelle  anc  weeee returning  to  their  home  at  thp  time  the 

accident  happened.   He  further  testified  that  it  was  a  nice 
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day,  the  pavement  dry,  the  visibility  p-ood  and  he  had  no 
difficulty  in  seeing  the  route  he  travelled;  that  he 
driving  a  1949  Lincoln  aedan  end  had  been  driving  p  car 
since  1916;  that  his  brakes  rnd  car      in  food  mechanical 
condition;  that  as  he  drove  north  on  Route  51,  he  passed 
the  consolidated  school  building  on  the  left  and  as  he 
passed  the  high  school  a  little  to  the  north  he  saw  .?„n 
automobile  waiting  to  get  on  :.eute  51  on  his  left;  tl  t 
this  automobile'  was  on  the  shoulder  appro xiraat el)  one  nun 
feet  south  of  the  intersection  of  Creston  ite  51; 

that  as  he   approached  Crest'  in  the  rear 

view  fiiirror  and  he  saw  a  car  behind  him,  which  he  ju: 
was  about  one  hundred  feet  from  the  intersection;  that  while 
travelling  this  one  hundred  feet,  he  looked  to  his  r 
and  at  that  time  he  thought  he  '     rob  >lj  fifty  feet  from 
the  intersection;  that  he  could  look  down  Greston      for 
one  hundred  fifty  feet  but  he  saw  nothing  on  that  re-  , 
further  testified  that  prior  to  the  collision  he  ale  not  see 
the  automobile  with  which  hi     '  collided;  that  as  h 
up  to  the  intersection  jthing  coming  at  a 

terrific  speed,  but  that  he  couldn't  tell   h  t  it  was 
that  he  h«xd  not  travelled  ten  feet  before  it  ran  into  him. 
This  witness  further  testified  that  Just  before  the  accident 
he  was  looking  straight  ahead;  that  he  didn't  sic-    his 
car  at  any  time  froia  the  tii   h  was  within  one  hune'rec  f 
bacfe  of  the  Greston  Road  intersection;  that  he  was  travelling 
between  twenty-five  and  thirty  miles  an  hour  end  in  answer 
to  the  cuestion,  *At  what  speed  do  you  think  you  were  travel- 
ling v/hen  you  went  into  that  Intersection?"  the  witness 
replied,  "Probably  twenty-fiv=:  to  thirty — I  don't  know."  The 
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witness   then    continued:      *I   saw  a   oar  coming  behind    throi 
the   rear  mirror.      't    th^    time    of  the   collision  I    was  on   the 
right-hand,  side  of  Route  51   and    Bhe   plowed   Into  roe.      I   don't 
knc        :  ■  sp.ny  feet    ehe  would  be  over  on  51.      \t   the  time  of 
impact   ay   left-hand  :-'heel   was   on   m.y   own   sloe   of  the  dividing 
line.      I   saw   something  Just   at  the  laet  moment   sort  of  flash 
up.      I   did  not  blow   -zy  horn   at   ^ny   time  before  I   came    to   the 
intersection.     I   know  that   there  was  considerable   traffic  on 
Route   51  at   all   times-   on   that   day.      kt   th  e  of  the   acci- 

dent,   there  was   traffic   coming  towan  tte   a      ays   down 

the  road,   but  it  wasn't  close   enough   so  that  it  was  bothering 
Me  in  any  way.     I  was   hit  on   the  right-hand    aid1 
front,  door  was   smashed  in.      It   is   a   two-door  car.      The  door 
was  ihed  in  tc     i      the  front   from  the 

also   toward  the  rear.  r     was   n<  3  to  the  front    of 

mj   car.     After  the   collision  raj    car     as;   si        dlin  center 

line.      It   just  whirled   around   ~riC    Bet   it    ever  a  litt]        est. 
I  was  headed    south   and    she  was   headed  west.      I   n<~ver  turned 
to  the  left  of  the   course  I  was   taking  at   any    •  .re   the 

collision.      Just  before  I   came   into   the   intersection  I 
probably  talking  to  ray   wife,    but  I  don't  remember.     I 
b©en    talking  to  her  up  to  that   time.      I   didn't   say  anythii 
to  her  about  the  automobile  on  the  left   side  of  the  re 
The  flare   of  cement   that  goes  in  on  Qreston  Road  is   "bout 
eighty   feet  vide.      It    is   flat   cement  and  there  are  no  hills 
or  anything  to  ke«  frora  seeing.       'faen   I   was   fifty   feet 

back  from  the  north  edge  of  the  intersection,    when  I 
going  into  it,   if  I  looked  to  the  right,    I   probably   could 
have   seen  as   far      -    that   cutoff  of  alternate  30  into  Rochelle, 
but  I   didn't   see  any   car  and  I   had  the  right  of  way.     When 
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my   car  came  to  rent,  it  was  about  forty   feet  fx       luick. 
It  was  standing  east  and  south  of  my  or  \ 

.unci  when  it  was  hit.  I  don't  ycc       hlch  way  it  turned, 
but  it  was  headed  south  when  it  came  to  a  stop.  The  Bulck 
was  net  inside  of  Route  51  when  the  rer. 

isn't  able  to  get  out  of  the  oar  for  0  few  Minute-. 
.  uttooioblle  clone  to     ing  in  the  same  direction 
that  I  was.  Hone  close  enough  for  me  to  licro   to 
Or© a ton  a   fl  comes  to  a  3ead~end  on  Musber  51.  You 
.  ■'.  -:hl   throu       ing  west  on  the  little  blacktop,  but 
it  is  not  a  real  highway.   Going  west  on  Creston       ust 
fore  you  come  to  highway  51,  on  your  right  is  the    ling 
tion,  on  the  left  is  t   Rentier  station,  which  is  the 
southeast  corner  of  the  intersection.  My  car  s 
on  its  four  wheels  when  this  was  all  over.  Kone  of  ay  tires 
were  blown  out.   My  brakes  were  good,  but.  I 

i-  any  tisse  befor*     collision.  They  are  hydraulic 
brakes  and  I  didn't  touoh  then  at  all.   I  talked  to  my  wife 
after  I  got  oat  of  the  err  and   young  follow  came  u 
car  to  help  mo  out  and  I  said,  *     .   minute  until 
icy  bearings.'  I  ■•      at  in  the  ce  it  1  .ntereection 

when  the  Occident  occurred.   !-t  the  deposition  last  3atur< 
I  stated  that  I  was  probably  half    icrose  the  intersect. 
when  the  accident  occurred.   That  is  what  I  mean   by  being  in 
the  center.   1  never  saw  the  Bulck.   I  didn't  pee  :     Aick 
until  after  it  esse  to  a  stop.   :>fcre  the  accident,      n't 
see  it. " 

Carrie  May  Fraetz,  wife  of  the  defendant,  testified 
that  she  was  sitting  on  the  front  seat  at  the  right  of  her 
husband  as  they  were  proceeding  north  on  highway  51;  that 
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white  Una  divided  th*  pavement  no  they  were  traveling 
on  the  right  or  east  traffic  lane;  that        not  observe 
the  car  in  which  thi     mtiff  was  riding  until  it  was 
"rlsrbt  on  up  and  I  didn't  cheek  our  speed  on  the  speedometer 
at  any  tine  before  the  impact,  tkat  The  ear  In  which  we 
were  riding  was  struck  on  the  right  Pice,  that*  The  collision 
occurred  at  the  center  of  the  intersection  and  I  was  injured. 
After  the  collision  the  car  in  vhicV  I    •  riding  was  facing 
south  on  the  vest  side  of  the  road." 

James  Smith  testified  on  behalf  of  defendant  that 
he  was  24  years  of  age  and  was  sitting  in  a  par]    jar  headed 
east  on  the  east  aide  of  Route  51  at  the  intersection  in 
question  at  the  time  of  the  collision;  that  he  observed  the 
defendant  as  he  was  driving  north  and  that  he  *as  travelling 
about  thirty  miles  per   hour;  that  he  observed  no  other 
going  north  at  that  time,  but  did         ;ick  travelling 
about  forty  miles  per  ;:our  headed  west  and  it  did  not  stop 
at  the  intersection;  that  the  front  en6   of  it  h     seed 
over  the  center  line  of  Route  51  and  hit  the  3ide  of  the  car 
of  the  defendant. 

Donald  Rentier  testified  on     Lf  of  defendant 
to  the  effect  that  on  the  daj  in  question  hi  was  operating 
the  locony  Oil  an   -  b  Station  located  at  the  souths 
corner  of  this  intersection  and  was  lei  t  station  to 

go  hone  for  dinner  when  he  observed  the  Suiefe  automobile  on 
Greet-on  Road  approaching  the  intersection;  that  it  did 
stop  and  was  travelling  sore  than  30  and  he  thought  approxi- 
mately 40  miles  per  hour  as  it  entered  the  intersection  and 
struck  defendant's  car  Juet  across  the  center  of  the  inter- 
section on  the  east  side  of  the  dividing  line;  that  as  a 
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result  of  the  Impact  defendant's  car  "made  a  complete  i 
Winding  up  on  the  west  aide  of  0*.3.  51        south'1;  t   t 
he  observed  the  defendant's  oar  Just  a  mo:        .   it  was 

struck,  but  had  no  1;    of  the  rate  it  had  been 

travelling. 

"obert  M.  3annini     tlfi  was 

operating  the  Hicks  Oil    tion  on  tfc        thia  occurrence; 
that  at  the  time  of  the  trial  it  was  known  as  the  Gulf   13 
Station  and  located  on  s  corner  of  this  intersection;  that  he 
vfas  uslngr  a  t?    tone  a!  out  of       rr   of  the 

.  ition  and  saw     3uick  oar  about  ten  .'■  t  before  it 
reached  the  stop  sign;  that  it  was  travelling  in  s-xce^ 
thirty-five  mile*      our  and  it  did  not  ccsie  t ■•:; 

.'ore  entering  Bouts  51.   I  rther  testified 

that  he  di<   it         lefend&nt's  car-  until  after  the  col- 
lision. 

Counsel  for  appellant  state  that  the  basic  :   "Cion 
presented  by  t  \1       tppeal  is  whether  the  defi     '   I '  .  ". 
permitted  to  assert  that  he         enable  care  because  he 
looked  and  failed  to  see  an  approaching  car  which 
plain  eight.  Onder  the  authorities,  th  plaintiff  had  the 
burden  of  proving  by  t   -  eater  tnat 

the  proximate  cause  of  the  collision  which  resulted  in  plain- 
tiff's injuries  was  the  negligence  of  the  defendant  anc  that 
the  plaintiff  was  in  the  exercise  of  di         ■  her  own 
safety.   These  are  cuestione  of  fact  to  b  the 

jury.   We  have  set  forth  the  evidence  at  length.  The  jury 
saw  and  heard  the  witnesses  and  it a  findings  should  not  be 
disturbed  unless  the  record  discloses  some  prejudici  .1  error 
in  the  admission  of  evidence  or  the  instructions  of  the  court. 
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refendant ' s  Exhibit  4  1e  q  certified  copy  of  ■ 
complaint  filed  on  February  3,  l.:-5E,  in  the  Superior  3ourt 
cf  Cook  Gountj  by  Albl   tresh,  the  instant     ntiff,  •  T^mst 

Irene  feclnkft  ai  s.dministratoi   lth  the  ''-ill  annexed  of 

estate  of  Catherine  Denemark,  deceased,  wherein  plaintiff 

alleged  she  was  a  gueet  passeni    .  f  hrs.  tenemark  en  November 

6,  1953,  upon  the.  occasion  in  c.uestion  and  charged  the  driver 

oi'  the  car  in  which  she  waa  ridln   L1   wilful,  wanton 

raalicioi   ct   infi  aDcns.:  t    cts  so  enumer 

failure  "to  stop  at    fc  p  si 

This  exhibit  was  it  sd  in  "vioence  bj 

court  over  the  objection  of  counee]   r  t'   plaintiff 

to  its  competency. 

ansel  for      .    call?  our  tl    .  :>n  to 
evidence  of  the  plaintiff  to  the  effect  that  -  ' 

never  seer,  this  oo  3  tint  before  it  was  shown  to  her  jhs- 
the  witness  stand  upon  the  trial  of  this  case;  t     ihe 
had  not  signed  it  in  person  hut  only  b,>  attorney   i 
that  rtit  is  among  the  sore  serious  shortcomings  of  this 
exhibit  that  it  does  not  i    eh  the  plaintiff  or  anyone 
else.3  In.   connection  with  this   rhibit  counsel  for  appel] 
testified,  in  the  instant  proceeding  that  he  r;  present' 
plaintiff  in  the  Superior  Court  of  Goo   canty,  prepared 
this  exhibit  from  the  report  of  the  state  police  which  ease 
into  hie  hands  end  which  was  offeree  in  evidence  by  appellant 
and  admitted:  without  objection  on  behalf  cf  appellee. 

Admissions  in  pleadln         laeible  in  evidence 
and  the  fact  that  the  eoi  I  Lnt  fll       laintiff  in  the 

perior  Court  of  Cook  bounty  war.  r.  1     led  or  verified  by 
her,  but  by  her  counsel,  did  not  render  it  incompetent.   In 
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the  Instant  trial  plaintiff  had  testified  that  the  driver  of 
the  oar  in  which  she  was  riding  stopped  at  the  intersection 
stop  sirn.   in  her  complaint  filed  oc  February  3,  1955, 
alleged  that  the  driver  cf  this  same  car  failed  v-  sto 
this  stop  sign.   The  jury  had  the  benefit  of  the  testi 
not  only  of  the  plaintiff,  but  of  her  attorney  vhc  represented 
her  In  th        aperlor  Court  proceeding  and  who  pre;.,  : 
eosplaint  in  that  court  for  her.   The  trial  court,  ir  over- 
ruling plaintiff's  objection  to  the  pleading  as  incc    lent, 

as  suggested  by  counsel  for  appellant,  t] 
stated/it  was  admitted  into  evidence  for  :     ohment 

onl,  ::   not  as  any  proof  of  nj  of  the  facts  in  issue  in 
the  case  beii.n~  then  tried.   A.s  so  lis    "f  the  court  did  not 
err  in  its  ruli   .   (Uwyer  v.  Bwyer,  285  111.   .;:.  155.) 

Without  objection,  two  photographs  of  the  Intersection, 
taken  within  ten  days  after  the  accident  and  offered  in  evi- 
dence by  the  defendant,  were  admitted  In  evidence  as 
four  pictures  of  the  cars  involved  in  the  collision.   Defend- 
ants Exhibit  jjo.  1  is  a  scft  maj  print  16  3/4  inches  by 
19  S/4  inches.   It  depicts  a  scene  looking  T--e<:t  along  Preston 

and  the  intersection  cf  that  re  "   id  Route  51.   It 
shows  :  diamond-shaped  sign  with  the  ':cr    Sto]        and 
alsc  shows  the  eustoiaary  "Stop*  sign  near  this  intersection. 
The  Gulf  filling  station  la  shown  at  the  north-- ft  corner 
of  the  intersection  and  the  nearby  trees  which  are  she 
bear  considerable  foliage  and  s  number  cf  ears  and  tru 
also  appear  in  the  picture.   The  defendant,  while  on  the 
witness  stand,  was  asked  this  question  by  his  counsel: 
Pr&etz,  I  nov   hand  you  Defendant's  Exhibit  1  for  identification 
and  ask  you  if  that  correctly  portrays  the  mtereectloa  cf 
the  connecting  road  between  ".c-.    ULternate  SC  and  State  Route 
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51,  as  of  November  5,  1953,  with  the  exception  of  the  fact 
that  the  station  that  appears  in  the  northeast  corner  1b 
now  designated  as  Gulf  Oil  Station  ana  at  that  time  it  was 
known  as  Iiicks  Oil  Station,  operated  by  Robert  Banning,  and 
the  foliage  and  trees  didn't  appear  at  that  time,  and  the 
automobiles  are  not  correctly  identified  as  being  at  the 
scene  of  the  accident  on  November  5,  1953? H   To  thlB  question 

the  defendant  answered:   "No,  I  don't  suppose ."  He  was 

then  asked  this  question  by  his  counsel:   "Other  th*n  that, 
would  you  say  that  correctly  portrays  the  gcene  coming  to 
the  west,  and  of  the  intersection  of  these  two  roads?" 
Answer:   "Yes. M  Counsel  for  defendant  then  said:   "If  the 
court  please,  I  want  to  offer  in  evidence  Plaintiff's  Exhibit 
l."  Mr.  Inight,  counsel  for  the  plaintiff,  then  said:   r.t 
counsel  has  other  pictures,  it  would  seem  to  me  that  con- 
ditions are  so  changed  here  in  this  enlarged  photograph. 
This  is  an  enlargement1?"  Counsel  for  defendant  answered: 
"lea."  Mr,    Knight,  counsel  for  olaintiff:   "It  was  taken 
at  such  a  different  time  of  the  year,  it  doesn't  correctly 
portray  the  visibility  of  one  who  would  be  going  north, 
looking  east.  "  Counsel  for  defendant:   ;,I  have  other  photo- 
graphs.  I  feve  noted  the  exclusions  in  my  identification." 
The  Court:    ith  the  understanding  as  to  the  exceptions, 
it  may  be  admitted." 

Counsel  for  appellant  insists  the t  the  court  erred 
in  admitting  this  enlarged  photograph.   He  argues  that 
this  exhibit  tends  to  give  some  logical  support  to  the 
assertion  that  the  defendant  could  have  looked  down  the  road 
on  which  plaintiff  was  travelling  end  have  seen  nothing,  the 
reason  being  that  the  southeast  corner  of  the  intersection, 
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as  well  8.6  the  southv;est  corner  and  all  of  Route  51  eouth 
of  the  intersection,  as  shown  in  this  exhibit,  is  obscured. 
Counsel  continues:   "The  net  effect  of  these  props,  is  to 
depict  the  plaintiff's  car  as  moving  into  e  blind  spot  in 
approaching  the  intersection,  whereas,  in  fact,  there  was 
a  completely  unobstructed  view,  as  may  be  seen  from  the 
other  exhibits  and  the  only  possible  effect  that  Defendant's 
Exhibit  1  has  is  to  confuse  the  issue  in  the  minds  of  the 
jury.   It  was  a  gross  impropriety  to  tender  the  exhibit 
it  was  prejudicial  error  to  admit  it  in  evidence. H  It 
will  be  noted  that  counsel  simply  called  the  attention  of 
the  court  to  the  changed  conditions  existing  when  this 
picture  was  taken  fro     t  they  were  at  the  tl   of  the 
occurrence  in  question,  inquired  of  counsel  whether  it  was 

enlargement  and  was  told  that  it  was  and.  so  far  as  the 
record  discloses,  no  specific  objection  was  interposed  by 
counsel. 

Furthermore  it  appears  that  while  defendant  was 
testifying  he  was  handed  a  photograph  of  this  intersection 
and  the  record  shows  this  is  what  occurred.   Counsel  for 
defendant?   "1  now  hand  you  Defendant's  Exhibit  3  for 
identification  and  ask  if  that  correctly  portrays  the  inter- 
section of  the  connecting  road  between  U.c;.  alternate  30 
and  State  Route  51  on  Hovember  5,  1953,  with  the  exception 
that  there  might  have  been  some  earn  located  on  and  along 
the  intersection  there?"  Answer:   "There  could  have  been 
some  ears  sitting  here,  I  don't  remember."   Question:   "Other 
than  that  does  that  correctly  portray  the  intersection?" 
Answer:   "Yes  sir."  Counsel  for  plaintiff  then  lnouired: 
"When  was  this  taken?"  and  counsel  for  defendant  replied,  "I 
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believe  it  was  taken  a  few  days  after  the  accident  within 
a  week  or  ten  days.  "  Counsel  for  plaintiff  then  asked: 
"You  are  facing  ■.vest?"  Counsel  for  defendant:   "You  are 
facing  west,  yes  sir."  Counsel  for  plaintiff:      objection." 
The  Court:   "Defendant's  Exhibit  3  may  be  admitted  in  evi- 
dence." In  his  argument  counsel  for  plaintiff  states  t 
defendant ' s  Exhibit  Ho.  3  shows  approximately  the 
as  Defendant's  Exhibit  Ho.  1.   T7e  have  examined  the  sevei 
photographs  offered  and  admitted  in  evidence  and  the  evi- 
dence offered  in  connection  therewith.   The:  trial  court, 
upon  this  record,  did  not  err  in  admitting  in  evidence 
Def endant  '•  s  Exhibit  Ho.  1 

While  counsel  for  appell       :   at  the  beginning 
of  his  brief  that  plaintiff* s  theory  of  this  case  is  t 
the  verdict  of  the  jury  is  against  the  manifest  weight  of  the 
evidence,  that  the  defendant  was  guilty  of  negll  enoe  as 
a  matter  of  law  and  that  the  verdict  is  the  result  of 
;.  re  judicial  and  misleading  evidence,  erroneously  admitted 
by  the  trial  court,  counsel  also  insists  in  his  argument 
that  the  court  gave  a  .prejudicial  number  of  instructions. 
The  trial  court  certified  that  he  gave  eight  instructions 
tendered  by  the  plaintiff  and  1?  tendered  by  the  defendant. 
Mot-withstanding  the  motion  for  a  new  trial  simply  stated  that 
the  "court  erred  in  refusing  to  give  certain  proper  instruc- 
tions offered  in  behalf  of  the  plaintiff"  and  that  the 
"court  erred  in  giving  each  and  every  instruction  tendered 
by  the  defendant  and  given  in  said  cause,"  we  have  examined 
the  instructions  and,  taken  as  a  series,  we  believe  they 
informed  the  jury  as  to  the    ..icable  lav;  and  the  cause  of 
the  plaintiff  was  not  prejudiced  thereby. 
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Finding:  no  reversible:  error  in  this  record,  the 
Judgment  of  the  Circuit  lourt  of  Ogle  County  ie  affirmed. 

t/"  Judgment  affirmed. 
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EARL  »i  ..  .  KLQEt9 

Plain tiff -Appellee , 

vs. 

I       :       .       '■   ILL  COMrANX,  an 
Illinois  Corpora. t ion, 

Defend  ant-  ftpnellant . 


APPEAL  FROJ  TH3 
CIRCUIT  30UI  1  OF 
ROOK  I     "      TY, 


This  is  an  action  brought  hy   Earl  Wainvright,  doing 
business  under  the  aafae  of  Port  Byron  Implement  and  Hardware 
Company,  hereinafter  referred  to  a3  plaintiff,  against  Elyin 
Tindcill  Company,  an  Illinois  corporation,  hereinafter 
referred  to  as  defendant,  to  recover  the  amount  paid  by 
plaintiff  to  the  defendant  for  650  bales  of  baler  twine 
which  the  defendant  had  sold  to  the  plaintiff.   The  basis 
of  plaintiff* s  suit  is  that  the  baler  twine  was  unmerchantable 
and  unfit  for  the  purpose  for  which  it  was  intended  and, 
therefore,  defendant  v&e   guilty  of  a  breach  of  warranty,  in 
violation  of  the  Uniform  Bales  Act  of  Illinois  (111.  Rev. 
Stat.,  Chap.  12li).   A  trial  by  jury  was  h?.d  which  resulted 
in  a  verdict  in  favor  of  the  plaintiff  in  the  sum  of  38919.40, 
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the  amount  which  the  plaintiff  had  paid  the  defendant  for 
the  twine.   Motlonc  by  the  defendant  for  a  nev  trial  snd 
for  judgment  notwithstanding  the  verdict  were-  made  and  over- 
ruled and  frod  s  judgment  rendered  on  the  verdict,  defendant 

appeals. 

Defendant  Insists  that  the  evidence  discloses  that 
plaintiff  accepted  and  paid  for  the  baler  twine  after  he 
had  examined  the  same  or  had  an  opportunity  to  examine  the 
same  and  after  h?   had  full  fcnowl*    of  its  condition;  that 
if  there  were  any  breach  cf  warranty  by  the  defendant  as 
to  the  twine,  notice  of  such  br    i  of  warranty  *ae  lot 
given  to  the  defendant  within  a  reasonable  tiaie,  and,  that 
plaintiff  did  net  return  or  offer  tc  return  the  twine.   Plain- 
tiff insists  "that  the  evidence  shows  that  the  defendant 
expressly  or  impliedly  warranted  the  twine  to  be  of  good 
quality,  free  from  defects,  and  fit  for  the  purpose  for 
which  it  was  intended;  that  the  defeats  ana  unfitness 
the  twine  Tor  the  purpose  intended  were  not  susceptible  upon 
mere  inspection  of  the  twine  but  could  be  ascertained  only 
after  actual  use  under  baling  conditions  and  that  th    .,  ment 
by  the  plaintiff  for  the  cair:   did  net  constitute  such  an 
acceptance  as  precluded  hia  fros  asserting  the  warranty  and 
recovering  the  purchase  price.   Plaintiff  asserts  that  he 
gave  timely  notice  to  the  defendant  of  the  unfitness  of  the 
twine. 

The  record  discloses  that  the  plaintiff,  a  hardware 
and  farm  supply  rrerchant ,  had  been  engaged  in  handling  o&ler 
twine  since  1942.   and  had  sold  lar$     untitles  of  twine  to 
farmers  In  his  community.   On  January  17,  1352,  ¥.   .  Smith, 
a  representative  of  the  defendant,  sailed  at  the  plaintiff's 
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store  and  took  an  order  from  plaintiff  for  750  bales  of  baler 
twine  at  ^13.86  a  bale.   This  order  was?  transmitted  by  Smith 
tc  the  defendant  and.  accepted.     3  twine  arrived  by  freight 
on  .February  14,  1952,      aa  unloaded  the  next  day.   Plain- 
tiff received  an  invoice  from  the  defend     or  thie  twine 
In  the  amount  of  49002.50,  which  was  to  cover  the  650  bales 
included  in  this   ilpisent.        .,-  order  waa  taken,  plain- 
tiff specified  the  twine  must  not  be  Mexican  twine,  but  an 
inspection  of  the  t"     iien  it  arrived  si  it  was 

Le  in  Mexico,   The  bales  of  twine  were  counted  when  they 
were  unload:      there  was  a  shortage  of  6  bales,  and  after 
allowing  a  credit  of  ^83.00  for  the  shortage,   lai   . 

id  the  balance  of  the  invoice,  amounting  to      .40, 
which  payment  was  made  by  check  dated   rcfc  29,  l?d:. 
balance  of  the  order  of  100  bales  Wi      .  lied.   A.t  the 
time  the  twine  was  received,  plaintiff  opened  one  of  the 
bales  (each  bale  contained  two  balls  of  twine)  and  noticed 
it  was  ssade  in  Mexico,  but  made  no  further  inspection  of  the 
twine  at  that  ti»@  and  later,  in  February,  showed  the  twine 
to  a  customer  and  thereafter  sold  several  Dales. 

Upon  the  trial,  tne  plaintiff  testified  that  n 
started  to  take  orders  for  baler  twine  fro.-,  farmers  arouad 
March  or  April,  1952;  that  the  first  delivery  of  twine 
made  to  the  son  of  Haseell  Thompson  followed  by  sales  and 
deliveries  to  Clarence  Weldenman,  Robert  Walgrave  9 
Charlie  Daggle,  all  aggregating  about  100  bales.   The  plain- 
tiff further  testified  that  complaints  .-.ere  made  by  all  the 
purchasers  and  meat  of  the  100  balea  were  returnee  to  the 
plaintiff  and  that  he  had  these  bales  and  all  of  the  balance 
of  tne  carload,  except  cne  few  bales  that  were  never  returned, 
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upon  his  premises  ■  t  the  time  of  the  trial  in  the  oripinal 
condition  in  which  the  bales  were  received  and  thet  they 
were  being  kept  in  a  dry,  safe  storage  place.   The  plaintiff 
further  testified,  without  objection,  that  if  a  verdict  was 
returned  for  the  plaintiff  the  merchandise  was  :'V:llable  to 
be  returned  to  the  defendant. 

%$   abstracted  by  counsel  for  appellant,  the  plaintiff 
then  teBtl fled,  without  objection:   *After  I  started  to  get 
complaints,  I  called  Mr.  Saith  (appellant's  salesman)  immediately 
on  long  distance.   I  called  after  Hay  15,  1952,  and  told  him 
we  tjere  having  trouble  with  the  baler  twine  and  to  cooe  down 
and  see  me  immediately.   He  said  he  would,  get  a  man  thst 
could  work  on  the  balers  and  would  be  down  in  a  day  or  two. 
He  did  not  appear  .after  that  and  I  later  contacted  him  -*hen 
no  one  appeared.   I  called  him  three  or  four  times,  3  or  4 
days  apart.   In  the  second  conversation,  I   '    him  why  he 
hadn't  appeared,  and  he  said  he  couldn't  ^et   hold  of  his  man. 
I  talked  with  him  at  least  4  times.   He  never  showed  up  at 
my  place  of  business  afterwards.   We  had  3  or  4  customers 
that  wanted  to  take  twine  out  pad  try  it.   1  took  sick  around 
the  I5th  of  June  aad  it  was  before  that,   The  last  time  any 
was  sent  out  of  the  store  was  prior  to  June  15  when  I  became 
8   '.tient  in  s  hospital." 

Plaintiff  further  testified  that  he  had  had  a  heart 
attaelr.  on   June  15,  1953,  and  remained  in  the  hospital  for 
four  and  one-half  months  and  in  bed  at  his  home  for  nine 
months  thereafter;  that  his  wife  was  also  under  a  doctor1 s 
supervision  and  as  a  result  thereof  his  business  was  suspended 
after  June  15th  and  his  store  was  closed  and  remained  closed 
during  the  early  summer  of  1952. 
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the  following 
On  September  2Sr  1952,  the  defendant  received /latatae 

letter,  omitting  the  address  and.  signature,  written  a  few 

days  earlier  by  the  wife  of  the  plaintiff;   "This  ie  to 

bj  deepest  regret  that  I  have  to  write  to  you.   My  husband 

had  a  very  serious  heart  attack  June  12,  1952,  and  was  in 

Hoi in e  Lutheran  Hospital  two  months,  anc  Is  now  confined  at 

home  in  a  hospital  bed  under  oare  of  Dr.  011b,  Holine,  111. 

Doctor  says,  it  will  be  years  be-fore  he  will  work  again, 

.:.  ruptured  heart  four  different  places  and  will  not  be 

able  to  walk  in  yard  until  next  summer  sometime.  I  haven't 

been  able  to  sell  hardly  zny   twine  we  received,  from  you  J 

17,  1952,  Invoice  Ho.  %   10000,  650  bales,  pric«   0002.50. 

They  all  look  at  the  trademark  (Mexican).   Th;;y  don't  want  it. 

Is  there  something  the  matter  with  the  twine?  I  have  only 

sold  around  two  do? en  bales.   You  don't  know  ho   "  would 

appreciate  it  if  you  will  try  and  sell  it  f-or   me.     h  6    to 

borrow  the  money.   2  won't  be  able  to  sell  enough  to  pay  It 

off.   The  interest  will  eat  it  up.   There  may  be  parts  where 

this  will  sell  like  hot  cakes  but  1  can't  sell  it.   It  sells 

here  around  #15. 8S  a  bale.   This  isn't  doing  your  twine  rafg. 

any  good  either,   &»d  the  hardship  it  will  cause  me. 

please  answer  and  please  sell  it  so  I  x-?on3t  have  to  lose 

as  I  have  the  interest  on  note  to  pay.   Once  again,  please. 

I  sure  will  appreciate  everything  you  can  do  for  me  to  sell 

it  for  me.      Please  answer. " 

On  September  25,  1952,  appellant  replied  as 

follows:   "Dear  Mrs.  tfaiawrights   Your  letter  received  several 

days  ago.   Certainly  case  as  a  shock  to  us,  and  we  are  indeed 

sorry  to  hear  that  r.  feiawright  has  been  so  seriously  ill. 

In  order  to  put  your  mind  at  ease,  we  are  enclosing  a  folder 
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on  the  baler  twine  which  you  purchased.  You  will  note  that 
this  guarantees  It  to  be  the  quality  of  any  domestlo  twine 

bein?  distributed  by  any  of  the  domestic  distributors.   If 
you  will  open  up  a  bale  of  this  twine  and  put  it  out  where 
your  farmer  customers  can  see  it,  we  are  sure  they  will  not 
hesitate  to  purchase  this  twine  at  a  saving  of  fron  two  to 
three  dollars  a  bale.   Of  course  you  realize  that  the  season 
for  using  this  twine  If.  about  over  for  this  year,  but  we 
will  do  all  we  can  to  recommend  it  to  our  customers   :   --.ve 
then  contact  you.   Shipments  of  twine  were  made  directly  to 
our  customers,  and  we  have  never  carried  any  twine  in  our 
inventory.   However,  we  certainly  will  keep  you  in  mind  on 
any  small  requirements  that  our  custom  ,    ay  need. a 

Charles  Brown,  Robert  SFalgrave,  31  ^.r once  v:Telden:nan 
and  Russell  Thompson,  farmers  living  in  the  vicinity  of 
Port  Byron,  all  testified  upon  the  trial  on  behalf  of  the 
plaintiff  that  they  had  purchased  some  of  this  binding  twine 
and  endeavored  to  use  it  on  their  balers.   Their  testimony 
was  to  the  effect  that  the  twine  would  not  go  through  the 
baler,  that  it  was  uneven,  thiek  and  thin  in  spots,  would 
unravel,  coil  up  and  miss  tieing  some  of  the  bales;  that 
the  twine  would  *bawlfl  up  through  the  tension  and  the  needles 
would  break  the  thin  places;  that  it  would  keep  breaking 
form  in  loops  and  would  clos?  up  tk       i  chine.   All  these 
witnesses  testified  that  the  twine  was  useless  for  the 
purpose  intended,  that  they  either  returned  the  twine  to  the 
plaintiff  or  threw  it  away  and  the  plaintiff  received  nothing 
for  it,   These  witnesses  also  testified  that  they  had  to 
replace  the  twine  which  they  purchased  from  plaintiff  with 
other  twine  which  worked  satisfactorily  in  the  same  balers 
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they  used  when  trying  to  operate  with  the  twine  which  they 
bought  froui  the  plaintiff. 

" •  behalf  of  the  defendant,  Harry  Kelly  testified 
that  he  was  a  resident  of  Elgin,  had  been  farm  advisor  for 
Kane  County  Faraa  Bureau  for  nine  years  an:     experienced 
in  farming-  and.  farm  machinery,  including  balers.   He  further 
testified  that  he  had  examined     tested,  noee  of  the  baler 
twine  involved  in  this  proceeding  at  plaintiff*3  place  of 
business  a  week  before  he  testified  arid  found  it  of  uniform 
diameter  and  very  stro 

"..Iter  Smith  testified  on  behalf  of  defendant  th 
he  worked  for  defendant  froa  Sovetaber  1,  1950,  until  February 
9,  1952;  and  procured,  the  order  from  the  plaintiff  for  this 
twine]  that  he  had  never  worked  for  defendant  since  that 
and  never  had  any  conversation  over  the  phone  with  the  plain- 
tiff at  any  time. 

So  one  ever  came  to  plaintiff's  place  of  business 
free  defendant's  office  to  inspect  the  twine  or  aid  in 
selling  it  until  after  this  euit  was  started  and.  the  witness, 
Harry  Kelly ,  came  only  for  the  purpose  of  inspecting  it  and 
testifying  upon  the  trial.  Whether  the  twine  waa  defective 
and  whether  there  was  a  breach  of  warranty  as  to  quality  and 
fitness  and  whether  reasonable  notice  of  the  breach  of  warranty 
was  given  to  defendant  by  plaintiff  were  all  questions  of 
fact  which  the  jury  resolved  in  favor  of  the  plaintiff.   Upon 
this  record  ws  are  unable  to  -say  that  the  verdict  of  the  jury 
finds  no  support  in  the  evidence. 

There  are  other  conflict s  in  the  evidence.   The 
plaintiff  testified  he  gave  the  order  for  fchia  twine  to  "alter 
Smith.   A.  Gordon  Heitman,  secretary  and  treasurer  of  defendant, 
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testified  that  Grval  Grs.errlng,  sales  manager  of  the  company 
took  the  order  for  this  twine  over  the  'none  from  Earl 
Wainwright,  the  plaintiff,  and  that  ail  Walter  :3mit      to 
do  with  this  transaction  was  to  quote  the  price. 
Heitatan  further  testified  that  this  twine  originated  in 
Mexico;  that  Smith  i.'as  a  salesman  authorised  to  sell  the 
company's  products  at  Port  Byron  and  had  authority  to 
representations  concerning  those  products.  The   plaintiff 
denied  having  any  telephone  conversation  Kith  Orval  Sraening 
with  reference  to  this  order  and  insisted  it  was  given  to 
Smith  on  -January  1?,  1952. 

The  controlling  issue  in  the  case  is  whether  or 
not  plaintiff  gave  timely  notice  of  the  breach  of  warrantj 
to  the  defendant.   The  Uniform  Sales  „ct  (111.  ;r.sv.  Stat., 
chap.  12liu3  sec.  4-8)  provides;   'The  buyer  is  deemed  to 
have  accepted  the  goods  when  he  iatiaates  to  the  seller  t 
he  has  accepted  them,  or  when  the  goods  have  been  delivered 
to  his s  and  he  does  z,nir   act  in  relation  to  then   L<   is 
inconsistent  with  the  ownership  of  the  seller,  or  when,  after 
the  lapse  of  a  reasonable  time,  he  retains  the  goods  without 
intimating  to  the  seller  that  he  has  rejected  them. H     Section 
4?  of  the  same  Act  provides;   "In  the  absence  of  express  or 
implied  agreement  of  the  parties,  acceptance  of  the  goods 
by  the  buyer  shall  not  discharge  the  seller  from  liability 
in  damages  or  other  legal  remedy  for  breach  of  any  promise 
or  warranty  in  the  contract  to  sell  or  the  sale.  But,  if, 
after  acceptance  of  the  goods,  the  buyer  fails  to  give  notice 
to  the  seller  of  the  breach  of  anj  promise  or  warranty  within 
a  re as enable  time  after  the  buyer  knows,  or  ought  to  know  of 
such  breach,  the  seller  snail  not  be  liable  therefor." 


It  ie  not  necessary  that  the  notice  required  be 
In  any  particular  for*  or  in  any  particular  nords.   The 
.  uo&tion  of    t  if  &  reasonable  time  to  give  notice  of  a 
breach  of  warranty  la  crdi  larilj    uestion  of  fact  for  the 
jury.    ayflower  Sales  Go.  7.  Crazier,  315  111.  &pp.  314.; 
It  becomes  a  question  of  law  only  when   all  z    >nable  minds 
would  reach  the  conclusion  that  the  notlc   1  a  or   was  not 
given  in  tlse.  In  Truslow  and  'ulle  v.  Diamond  Bottling 
Oa^,  112  Conn.  181,  151  Atl.  492,  7.1  A.L.R.  1142,  the  ceurt 
discussed  the  purpose  of   the  giving  of  notice  to  the  ..seller 
of  a  breach  of  warranty  and  stated  (71  k.L.R.  1148  at  1147;: 
''The  purpose  of  the  provision  requiring  such  a  notice  is 
clearly  to  give  the  seller  timely  information  that  the  buyer 
proposes  to  look  to  hi:n  for  damages  for  the  breach,  that  the 
former  raay  govern  his  conduct  accordingly.   Such  notice 
need  take  no  special  form,  out  it-  must  be  such  as  fairly  to 

ris^  the  seller  of  that  intention.   (Citing  eases.)    .  re 
the  question  whether  proper  notice  was  :vivcn  depenos  upon 
the  construction  of  a  written  instrument,  or  the  circumstances 
are  such  as  lead,  to  only  one  reasonable  conclusion,  it  will 
be  one  of  lawj  but  where  the  conclusion  involves  the  effect 
of  various  circumstances  capable  of  oiverse  interpretation, 
it  is  necessarily  one  of  fact  for  the  trier. * 

In  Nashua  River  Paper  Company  v.  Lindsay,  249  i:ass. 
265,  144  N.S.  224,  in  discussing  the  form  of  the  notice 
necessary,  the  court  said:    itbeut  attempting  to  lay  down 
a  general  rule  of  construction  as  to  the  substance  of  the 
notice  of  the  breach  of  warranty  which  the  buyer  wast  give, 
after  acceptance  of  tne  goods,  in  order  to  hold  the  seller 
liable,  it  seems  clear  that  it  must  refer  to  particular  sales, 
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so   frr  as    that  is    practicable;    that   it   must   at  least   fairly 

and 
advise   the   seller  of  the        I  defects;/ that  it  oust  be 

such  ea   to  repel   the   inference   of  waiver.      Although  it  need 

not  aeeesaarllj   take    the   form  cf  en  expreaa  claim  for  damages 

or  threat   of  such,    it   ought   to   be   r,     .   i    blj/   inferable    there- 

fro?  that   the  buyer  is  asserting   -    violation   of  ft 

rights. M 

The  telephone  calls,  which  the  plaintiff  testified 

he  made  to  the  defendant,  and  the  letter  that  plaintiff 

wife  wrote  to  the  defenfiaat  at  plaintiff e  request,  an    ioh 

was  received  by  defendant  en  September  2c,  19fc2,  warranted 

the  court  in  submitting  to  the  jury  the  question  whether 

sufficient  notice  had  been  given  to  the  defendant  that  the 

twine  was  unfit  for  the  purpose  for  srhicfc  i"    b  intended 

and  that  the  plaintiff  intended  to  rely  upon  the  seller's 

warranty  cf  fitness.   (Rubshman  v.  Louis  Keer  Shoe  7c.  (111. 

1S42),  1£3  Fed.  2d  15?.)  It  is  evident  from  the  nature  of 

the  goods  involved  that  the  defects  in  the  quality  or  fitness 

would  not  become  apparent  until  actual  use  •  :    ds  cf  the 

goods,  and  the  buyer  could  not,  therefore,  be  expected  to 

stake  a  ecaplaiat  until  actual  tests,  under  field  conditions, 

of  the  twine  had  been  made.   The  ©ere  acceptance  by 

plaintiff  of  the  twine  upon  Its  arrival  under  the  circumstances 

of  this  case  did  not  recuire  that  ho  give  notice  at  th 

tine  of  a  breach  of  warranty.   (Eodgman  v.  State  Line  and 

Sullivan  R.H.  Co.,  45  Til.  app.  325.   Se    Lso  annotation  in 

?i  A.L.R.  1142,  et  eeq. )  Neither  Si   the  payment  by  the 

plaintiff  for  the  twine  constitute  a  waiver  by  hie  of  his 

(Kinsman  v.  Merer 
right  to  rely  upon  a  breach  of  warranty.  /£x£l:xsSzxxxg*x* 

Bros.,  70  111.  App.  476.)  Nor  is  it  required  that  the  buyer 
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return  or  offer  to  return- the  merchandise  as  a  condition 
precedent  to  bringing  suit  for  breach  of  warranty  (111.  Rev. 
Stat.,  chap.  121-g,  Bee.  69  (b)  and  69  (4);  Burke  v.  Instant: 
Beat  Company,  2^6  111.  dpp.  275.) 

It  la  also  insisted  that  the  court  erred  in  not 
permitting  the  jury  to  t  ;    sa  le  ball  of  twine  enclosed 
in  the  original  package,  which  was  produced  on  th   ri  1, 
with  it  to  the  juryroom  for  examination.  \e   we  view  the 
record  in  this  case,  the  purpose  for  Introducing  th 
of  twine  in  evidence  was  to  sho-      narklnge  or  other 
of  identification  upon  the  twine  and  not  for  the  pu:     of 
permitting  the  jurj  to  test  it  to  determine  its  strength 
general  fitness.   It  is  our  opinion  that  no  useful  pur  ; 
would  have  been  served  in  permitting  the  jury  to  take  the 
ball  of  twine  with  it  to  the  juryroom,  and.  we  think  the  court 

was  well  within  its  discretion  in  refusing  to   r  It  the 

(Elliott  v.  Brown,  349  111.  App.  428, 
twine  to  be  so  taken.   XXXXX^XXmXXXXXX3CXXXXXXXXXXXXXXXX 
434;  The  People  v.  Levato,  330  111.  498,  510;  Painter  v.  The 


People,  14?  111.  444,  467;  The  People  v.  Clark,  301  111.  428, 
2feXX3®iXO&  431,  432.) 

It  is  finally  insisted  that  the  court  erred  in 
refusing  to  give  certain  instructions  tendered  by  the  defend- 
ant and  In  giving  certain  instructions  to  the  jury  on  behalf 
of  the  plaintiff.   ,'e  have  examined  the  instructions 
considered  this  contention.   The  jury,  however,  was  amply 
and  :   cuetely  instructed.   It  resolved  the  issues  made  by 
the  pleadings  in  fr-vor  of  the  plaintiff  and  its  findings 
are  warranted  by  the  evidence  found  in  this  record.   In 
the  absence  of  any  rever?ible  error  of  law  occurring  on 

the  trial,  the  judgment  rendered  upon  the  verdict  of  the  jury 

must  be  affirmed. 

Judgment  affirmed. 

:;?P  ,  "",  ''■:•. ;i-.--. urt  , 
"SQVALBI,  J.  Concurs, 
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ffeia  ia  an  action  brought    ~>.  right,    floi 

business  under  the  name  of  ;crr    Syrc      !    Jlesent    md        ■        re 
sy,  hereinafter  ref  rred   to  latiff,  Lgin 

ail!     !     .       y,      l;  Illinois   corporation,    hereinafter  ref-rred 
to  &g  defendant,    to  reeover  the  amount   ;  il  -.tiff   to  the 

a*i1    for  650  b   1        of  baler  twine  whic!  it  had 

sold   to    the   plaintiff.     The  b     :  suit  i?   that 

the  hale?  twine  was  unmerehahtable  an  Lt  for  the  purpose  for 

^o::  it  was  int  t  id,   theref©r<  ■        Pendant       -    juilty  of 

s  breach  of    -   rranty,  in  violation  of  th«  tfnifori!       l  ■■ .-   *et 
of  Jllin.ds    (111.       -v.      tat,,   I  .        "       .  '  ••   3    by   Jury 

:  leh  result -<i  in  &  v  rdlot   in  faror  of   I  Lntiff 

in   th  of      1919.40,    the    unount  trhioh  the  plalntifl  paid 

the  6efc.-i:t  for  the  twine.  ion i  by   the   defendant  for  a  new 

trial  and  for  Judgeumt  notwithstanding  the  rerdlet  were  awde 
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■ 
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no   overruled  and   from  a  Judgment  rem       ed   on   the  verdict, 
defendant   appeals. 

Defendant  inal  th  t   the   evi  tend  that 

ilntlff  aeeepted   and  for  the   baler  1    Ln     after  he  h&d 

examined  the   ■  >v       5   an  opportunity   to   examine  the   same 

after  he  had   full   knowledge  of  its  condition;    that  if  there 
were  an$  ter«  i  ntj    by   the  defend   ni  tc   the   twine, 

notice  of  euch  breach  of  warranty   was  not  given  to  t 
within    i     >",     eon&bls   time,   and,    t:  Lntiff  did  not   return 

or  offer  tc  return  the  twine.  ;iff  Insist*  that  the 

evidence  shows   thr X  the         'endant   expres    Lj    or  impli 
warranted  the  twists  to  be  of  jroed.    quality,    fr<s^  fr  •    ots, 

and   fit   for  the   :\ir-o-c    for  which  It  was  intended;    that  the 
defects  and  unfitness   of  the  twine  for  the  purpose  intenc 
were  not   eusoeptlfels  upon  teer«   Lnaj potion  of  the  twine  but 
could  be  &eeertain#d  only  after  actual  use  under  baling  con- 
dition-   and   that   th«  ntlff  for  the   twine  did 
not  constitute  such  an  acceptance  as  precluded  bin  froi  ert- 
in,8r  the  vHYrxnty  and  recovering  the   purchase  price.      Plaintiff 
asserts  th-t  he  gave  timely  notice  to  the   defendant  of  the 
unfitness  of  th?  twine. 

The  record    discloses   that   the   plaintiff,    a  hard1  *re 
and  far ra  supply  merchant,  had  been  engi    -       ln  handling  b.- 
twlne   since  194-2  a]       lied   eolc   large    quantities  of  tvin<    te 
farmers  in  his   community.     On  January  17,   195 P.,   tf.   '\    Smith, 
representative  of  the  defendant,    called   at    the   plaintiff's 
store  and  took  an  order  from  plaintiff  for  750  bales   of  baler 
twine   at   $13.86   b    bale.      This    ordei    •    B    transmit  tec    by   Emlth  to 
the  defendant  *nd   accepted.      The   twine  arrived  by   freight  on 
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February  14,   1962,    and  was -unloaded   th  t.   any.      Plaintiff 

received   an  Invoice  from  the  defendant  for  this  twine   in   the 
amount  of  ';.50,    which  waa   to  cover  the  650  Included 

in  this   shipment.     When  the  order  ■•  tl  eoi- 

fied  the   twine  must  not  b«  Mexican   twine,    bu1  ction  of 

the  twine  when  It  arrived   showed   th   t  It  :  n     «xico. 

The  bale  a  of  twine  were  counted      i   i  ere  un]  n< 

there  rt&fre  of  8  bale/?,   aw       *ter  allow!   - 

of  083.00   for  th*   shortage,   3  ttiff  paid   t    ■         lance  of  the 

invoice,    amounting  "  919,40,    tfhic  ',  by 

casck  da i    '         .(■  ,    195    .      The  balance   of  .  >f  ICO 

balec  '.coiled,      kt   the  tise  the  twine  was  receivi 

plaintiff  opened  one  of  the;  bales    (each  bale   e  tied  ills 

of  twine)   and  noticed  it  loo,    &u  +  no  further 

inn  ectien   of  the  twine   at  that  time. 

fefhen  the  b&li&i  on    arrived   t)  alf  of 

and  the  first  part  cf  June.,   the     1    mtiff   coi  sd  to 

the   twine   and   disposed   of   several  half?   of   it.      Immediat 
after  the   sales  of  this   twine  were  read*,    plaintiff  etartei 

ec  ipl&lnta  frosi  the  purchasers.     Several    of  1 
to  whoa  pl&intiff   sold   twine  testifie        i   the  trial,   an 
&13    ee»plained   the   twine     o  Id    not  work,    that   It  re  Lly  brok.*- 

:     that  it  was   unusable  and  unfit  for  baling.      These  witnesses 
all   testified  the$  had   to  replace  the  twine  ilaintiff  had 

sold   theiB  by  other  twine  and  that  the  twine  used   for  replacement 
worked   satisfactorily.     There  ia  abundant  evidence  in 
record   along  this  line   and  no  evidenoe  t.  contrary.      It 

rae  olearlj   desonstrateJ  that  the  twine  was  defective  and  that 
there  has   been  &  br  nty  as  to  t  tality   and   fitness 

of  the   twine. 
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sly  after  the   plain  til 
complaints   from  hie  ou  r$*,   he   called   th«  nt'i    office 

and  talked  with  Bomeona   there.      *-j>   *  ra  hoa 

he  talket  .      .     '    \-:h,    the   man  who  had    sold   nirr.  the   twin*. 

He  Advised   the  he   talked   cf  ntf>  by 

fcie   euet        ■      concerning  the   unfltnesa  of  the  twine   and   the 

to   sen  resentative  out  to  sake   an  inr 

tlen  o?  the    twine   snd   to  see  "    the  difficult  one 

plaintiff  call  *■?    -.fffiin  after  a    1  *  three  or 

four  days   ?r,*  r'rCPlvt^.   substantially    th  ■-_-•-    frc 

fendant   that  someone   would   ■  to  inspect  tl 

testified   he  -~  id ■■    sit  least  four  of  these  telephone  eallf 
defendant   at  intervals  of  three  to  four  days.      Defen<    r      -    nied 
receiving  any  such  calls.      On  Jun~   1-,   19*     ,    plaintl 
.    :.■   -rt   attach   and   had   to  b*  hoe  ItelU    3   for  sever  eke, 

id  after  his  removi  j    fres   tr  ital  h<    hae    to  remain  at 

-:         icspltal    bed.  for  several    additional 
of  hie  illness,    it   was  necessary   that  "  fee  closed.     In 

a  lett    r      ritten  by  plaintiff's  *ife,    at   the   recuest   cf  the 
plaintiff 1    and  received  by   the    defendant    i  r  1952, 

at  teas  informed  ateout  her  husband's  lllnest  -   - 

f  h&ving  great  difficulty  in  selling  the  tv*ine   in     u     tion, 
ste.tin  ■  th-  ;:  sold  only   about  two  do?        -  ]    ■■    ■  •■■ 

the  customers  loel  '  Mexican   fcr*  stated   t 

dlfn't  want  it,    and    she  re«       ited,   by  in  least,    that 

radant  take  the   twine   off  of  her  ;-  beeaui 

couldn't   sell  it.      The   dear  Implication  of  thi*  letter  is  the 

L&«  couldn't  be   sold  beeauae  it  wouldn't  perfor  .torlly 

under  baline  condition?  in  that   community.      No  one  fro-   the 
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'endant's   office    cv   r  at   the   twine   cr   to      U 

in  esllinp'  it.     The  defendant      re    uoed  p    dtnees  whosi    teatl- 
aiony  tondad    tc  i  that   this   twine   ■••■  g  of     re    er  -  u--lity 

fltnoa  »lt      I      for  baling,   but  thia  testimony       -    •  ic- 

■-•■■-    t   extent  I  '.  ■     . 

>out   the  kind  of  t  tintlff  purch       -,    the  witnesa 

under  the  :  t  it  vsa   "J  v   :•  f  twin* 

involved.     The  verdict  of  the  jury  resolved     •.  t  >ver  con- 
Lot  in   the   evidence  with  reference  tc        rranty 
on  in  T*  vor  of  th       ":    lntiff. 

The  con;-  Lng  issue   in  the  ■■  3ther  or  not 

lntiff  gave  tiffiely   not!  f   ::  ■   breach  of  warranty   to  the 

'    st.     Tb        iiforra    "■■.;■       ^ot   {111.   Rev,      t  it.    ohap.    I   i-., 
.' ;   provides:        fhe  buy<?r  is  desm1  ■    tc  i      t       the 

^  h     intl  sates  to  the  seller  tb    t  1  accepted  tl 

or  whoa  the  snoods  have   be  n  '  urge"   tc   hint, 

act  in   relation  to  tl  deb  is  inconsist 

chip  of  the   sell or i    or         n,    after  the  lapse   of  ble 

I  he  retains   thi  it   Intia  ting  to  th         tier 

that  he  has  repeated   those.8     Section  49  of  the   e      •   ^ct   provid 
"In  tfc€   &bs    .       of    express   or  lspliei         .     tnsnt  of  t  i         rtlee, 
.  eutii.-t;.nce   of  the  goods   by    th*    fc  11   rot,     5 

seller  fross  liability    in  fi&o     :  her  leafal   remedy   for 

breach  of   ;-nv   proxies  or  warranty  in  th  i  tr     t  to  soli   or 

the   sole.      But,    if,    after  acceptance  cf  t)         >od.a,   the   bu 
fail   to  five  notice   to   -  Her  of  the  breach  of  any     r<  dee 

or  v-fi.rrant;;  within  a  reasonable  r:  ■      r  -<no    », 

or  ought   to  know  of  suoh  broach,   the  seller  shi  1)   not  be  liable 
1  isrefor. s 
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It  la   not   n  :      tbj  t   the   notloe   r«   uired   b«   in  any 

rtioular  form  or  in  ar  ticulur  »ordfi.      rh-    juentli  n  of 

what  la  »  :'    sonable  ti  - ■•    to  g:ive  notice  of  r.mty 

if   ordinarily   r.  )f  1    at      or  *-•       Jury.      (Kayflo 

8  0©.   v.   ?:      Ler,  111.  .    314.)     It  ation 

"  1l-    only     I  LI  r     -or. .  oi-  iul<3    r  jonolueion 

tl."t    the   notice   was   or  >t  .    in    time'.      In  Trusio 

full*  v.    Dis    sad   Bottling  Co.,   118  Conn.    I    1,   161   m. 
fl    !*.t-,R,    1142,    t    s    court  subs  .vina- 

of  notice    tc   t  i        -Her  of  .  of  w    r     .ty     snd    stated 

(71    i.L.R.    114£   at  1147):       '.v      pur]  :       of   i  ...      an  re- 

■•■:  to!         aotic      li    ol      rlj    tc   ^i^e   the   sell 

t~    t   t '   ■      ayes  :  Lee      to  hi.     .  . 

fos    t : .. ^   breach,    that    the  fo-  ■  Li      ion    net   .-iccorciin      _, 

Such  notice  sieeci   take   no  special   fora,   but   it   must  be    suclr 

..rly   to  t.  ■'■:  -  -•••      (Citing  oa  es). 

.   -•■    t  uestlon  Aether  proper  neti<  iven  upon 

the     construction    >f  -    written   instrument,   or  th     ai    eusist   r»i    - 
are    such  ..>    1-  . ;"    tc   only  on*    r  bl  ncluslon,   it  vi 

one  of  lav;    out   where   th*s   conclusion  inv.  ■    effect   of 

*  rioue   oironattane«i    espAbli    of  diverse  Inter  tlon,    it 

if  aeesfie&rily  one   of  fast   for  the  trier.8 

I:    H    i  ...-;  ■ .    ■■  .  •  -  a*s« 

366,    144   :'.".    E34,    in   discussing    the  for;-:  of   the  notice    v    ■        ry, 
t:,-   court  s&.id:       ■   it    :  a       ttenptlng   tc   leg  1    rule 

of  cosstruotlen  &a   to  abet    ace  of  the  notice  cf  the  breach 

of  warranty  w&  i   i  ;-v-,     fter  acee  tance  of 

,    in  order  to  nolo    th  .  -   ble,   it  i  :       r  t 

it  mtt  rsfer  tc  particul  r  aalea,    so  far     -    that  la    .ractieablej 
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th^.t   it   must    at   least    fairly  of   the    r1  1  - 

defects;  that  it    nu  t  be    Buoh  ae   to  re   el   the  inference  of 

waiver.     Although  it  nee:."   not   n  irily    tak«    t)  f  an 

express  claim  for  6  or  threat  of  euoh,    it  ought   to  be 

re*.  1  v   inferable  therefroa   th   t   th«    buji 

violation  of  hi  rights." 

The  telephone   oalle,    rhioh  t"  tiff  testifJ 

made  to  the    &«  int,   and   the  letter  th  lintiff'e  wife 

~c  to  the  defendant      '  .ntiff'a  reou    -t,    Find   which 

receiv^c  by  defendant  arr      .       the 

court  in  submitting  to  the  jury  the    :uestlon  whether  Ruffle, 
notice  had   been  given   tc  L&nt    th;  t  the   twine  was  unfit 

foj  purpose  for  which  it  was  intended  .   t   th        '    -ntiff 

Inten  on  the  seller's  warranty   of  fit 

(Hubshman  v.   Louis  Keer  Shoe  Co.,    (111.   1  ,      i    137.) 

It  ie      vX<  ent  fro,-  the  ol  -■  -        involv  t   the 

feots   in   tag    oju  lity  or  fit;       ^      -  aid   net   bee  >         pent 

until  uX  us*  Che  goods,  i   i    oc 

not,    :  fore,    fc  tc    -  Lnt  until 

testa   under   field   conditions   of  the   twins    ftad  been 
mere   acespta&ee  b#   th       lainttff  of  the  twin  L  rrival 

under  the  eiroumsti        i       '    this  case  did   not  require  that  he 

b  notice  Ft  th  t  time  cf  e    breach  of  warranty.  a    ?man  v. 

Stats   Lin-      :.      Stallivar       .-.   So.,    45  111.    Ai     ,       -5.  -leo 

m  in  72    fl.L.R.   1142,    et  seq.)  ther  dl(    th 

by  the   plaintiff  for  the   twine  constitute  -iv-r  by  aim  of 

his  right  to  rely   upon  -   breach  of  warranty.      (Kingman  v.    Meyer 
Bros.,   70  111.    •:?•    476.)     Nor  la   it   required   that  the  buyer 
return   or  offer   to   return  the   n'.prchandise   ne  a  condition 
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precedent    to  bringing  ault-  f or  breacb   of     ■- rr-  nty    (111.    Rev. 
Stat.,    ehnp.    121|,    boo.    69   (b)    an,  \,      urke  v.   Ins1 

t  Company,   236  111.  .    276.) 

It  ie  also  insisted    th  t   the  o:  urt   ^rr^d   in  not 
mlttinc:  the  Jury   to   take  ft  sample   brill    of   twine  enclosed,   in 
the  original   package,   which  produced   on  the  trial,    with 

it   to  the   Jurvroora  for  examination.  -    vie  lord   in 

this  caae,    the  purpose  Tor  intro  t       t         of  twine    in 

evidence  waa   to   -:  ,.  kin    a  or  other  a  t    1     ntifi- 

oatlon   upon  the  twine  and  not  for  t  rmitting 

the  jury  to  test  it  to  determine  its  strength  and  ral 

fitness.      It  is  our  opinion  that  no  useful  purpose  woul     h  v- 
been  served   in   permitting  the  jury   to  the  ball   of  twine 

with  it  to  the  Juryroota,    and  we   think  the    court  was  ithin 

its  discretion  in  refusing  to   permit  the  twine   to  he   so  taken. 
(Goodrich  v0  "C  Great  Western   ~y.    So.,    148  111.    ' -.    .    579; 

Yehale      v.    Kat  "    111.    App.221.) 

It  is  finally  insisted   that  the   court  erred  in  re- 
f using  to  -rive  certain  instruction?  tendered"  tog"<rt  by  the 
defendant  and  in  giving  certain  instructions  to  the   jury  on 
behalf  of  the  plaintiff,        e  Have  examined    the  instructloas 
and   considered  this   contention.      The   jury,    however,    was   am  ly 
adequately  instructed.      It  resolvec   the  by 

dings  in  favor  of  the  plaintiff  and  its  findings    -re 
warranted   by   the  evidence  found  in  this  recc:    ,      In  the  abp^nce 
of  an?    reversible  error  of  law  occurring  on  the  triel,    the 
judgment  rendered   upon  the  verdict  of  the  Jury  mur.t  be  affir 


yO  Judgment   affirmed. 
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